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PREFACE.

——

TaE vast amount of business recently introduced
into the chambers of the Common Law Judges,
by the operation of the Procedure Acts, 1852,
1854, and of numerous other modern Statutes,
has rendered the books of Practice, exclusively
relating to the chamber jurisdiction of the
Judges, of little, if any, use to the persons for
whom they were originally intended.

The design of the following pages is to give
to those not in possession of the large and ex-
pensive works upon the general practice of the
Courts, &c., plain and simple instructions re-
specting the documents upon which the more
important chamber applications are grounded,
and the method observed in obtaining the re-
quired Order or fiat of the Judge.

To Attornies and their clerks, many of whom
are in the habit of attending almost constantly at
chambers, it is believed that the work will be
of no inconsiderable value; and this opinion is
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strengthened by a recollection of the innumerable
inquiries daily made upon points of practice con-
sidered therein, both of the author and of his
brother clerks. ,

It was not within the scope of so small a
volume to deal with all the applications made to
a Judge at chambers, but it is believed that few
of the more important have been omitted, and
none of those provided for by recent legislative
enactments.

One matter wholly omitted, respects applications
to amend legal proceedings,—the subject has not
been treated of, owing to the almost unlimited’
power which the Judges now have to order
all necessary amendments, either upon applica-
tion during the trial, or by summons and order.

CoumoN PrEAs JUDGES’ CHAMBERS,
January, 1861.
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FEES

TAKEN AT THE

COMMON LAW JUDGES’ CHAMBERS.

In pursuance of a Treasury Minute published in the London Gazette,

238rd November, 1852.

s
Every Summons to try an Issue before the Sheriff . ‘Oc 1
Every other Summons whatever, in Term or Vacation. 0 2
Every Order to try an Issue before the Sheriff . .01
Every other Order whatever of an ordinary nature .0 2

Every Order of a special nature, such as reference to
Arbitration, or attendance of Witness at Arbitra-
tion, service of process on persons residing abroad,
reference to the Master to fix sum for final J udg-

ment, revival of Judgment, and the like . .05
Every Fiat, Warrant, Certificate, Caveat, Special Case,
Special Verdict, or the like . .0 5
Evexz Affidavit, Affirmation, &c. whether in Term or
acation, each deponent . . .01
Every Affidavit kept for the purpose of being conveyed
to the proper Office to be filed . . .01
Every Proceeding filed . . . . .0 2
Every Admission of an Attorney . .10
Every Approbation of Commissioners for takmg Affida-
vits or Special Bail . .0 2

Every Commission for taking Aﬂidavlts or Specml Bail,
exclusive of stamp duty, engrossing and sealing .1 0

Every other Comnmission for any purpose whatever, ex-
clusive of stamp duty, engrossing and sealing . 0 10

Every Acknowledgment by Married Woman . .010
Office Copies of Judge’s Notes, or any other Proceeding
whatever (per folio) . . .0
Every Recognizance or Bond of any descnptlon what-
ever . . . . . . 010

cococol

(— I [}

o
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£ d
Every Allowance of Writ of Error . .010 0
Bail on Cepi Corpus, Habeas Corpus, Error or E)ect—
ment . . .0 0
Delivering Bail-piece oﬁ' the ﬁle, on Justnﬁcatxon of
Bail . . . . . .0 2 0
Every Committal . . . .0 5 0
Every Exhibit signed by a Judge . . .01 0
Producing Judge’s Notes . . . .0 5 0
Bill of Exceptions signed by a Judge . . .0 50
Order in Legacy Duty Cagses . . . .05 0
Crewn Revenue Cases from Defendant . . .0 5 0

Attendance in any Court, or otherwise, under Subpcena
or Special Order of Court, to give Evidence, or

produce Documents (per day) . .10 0
Attendance ,as8 a Commissioner to take Aﬂidnvm, &c.

or at a Judge’s house, or elsewhere, at request of

parties . . . . .010 0
Appointment of Commissioners under Glebe Exchange 100
Allowance of Bye-laws, or Table of Fees . .10 0
Report on Private Bill . . . . .5 00
Attendance by Counsel, each side . . .0 56 0

Note.—All Plans, Sections, &c. accompanying any Order or
Office Copy to be paid for by the party according to the
actual Cost.

In Cases where the party has been allowed to sue in formd
pauperis, the Fees are not to be demanded or taken, nor in cases
where such Fees would be payable by any Revenue or other
Government Department.

All other Fees than those before mentioned are hereby abolished

and not to be taken by any person at the Judges’ Chambers under
any pretence whatever.
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LIST OF ORDERS,
For which a Fee of 2s. each is taken.

To recover Costs where a Defendant has not appeared.
To deliver Error Book, Special Case, &c. * nunc pro tunc.”
Allowance of Bail.

Justification of Bail.

Entering Memorandum of Satisfaction in Master’s Book.
To change the Venue.

To consolidate Actions.

To recover Costs.

To give Security for Costs. *

To compel Attorney to deliver his Bill.

Particulars of Demand, &c.

To ascertain the Profession, &c. of Plaintiffs.

To plead several Matters.

To stay Proceedings.

For Time to plead.

To change Attornies. )

To discover the Cargo, &c. on board a lost Ship.

SPECIAL ORDERS,

For which a Fee of 5s. each-is taken.

To compel Attendance of Witness before Arbitrator.
To examine Witness with reference to a Foreign Suit.
Comnmittal of Defendant to the Queen’s Prison.

To sue or defend by Prochein Amy or Guardian.

To proceed against Defendant as though the Writ of Summons
had been personally served.

To proceed against a Defendant living out of the Jurisdiction.
To appear and defend under the Bills of Exchange Act.

To defend as Landlord in an Action of Ejectment.

To sign Judgment in Ejectment.

For a Capias to hold to Bail.



xvi ORDERS.

For a Prisoner to attend on the Trial of a Cause, when either in
Civil or Criminal Custody.

To attach Debts due to Judgment Debtor.
To charge Stock with Judgment Debt.

To file Warrant of Attorney when more than twelve months
old. -

To file Certificate of Acknowledgment when over a month old.
To remove Plaint from Superior Court.

Applications under the Railway and Canal Traffic Act.

To examine Witnesses on Interrogatories, &c.

For Judges’ Directions to a County Court Judge to perform any
Judicial Act.

All Applications for Discovery.

All Interpleader Applications.

For Summary Relief in Ejectment.

To issue Ex¥cution against a Shareholder.
All Orders of Reference,



A
HANDY BOOK

FOR THE

Common Law Judges’ Chambers.

THE origin of the Common Law Jurisdiction Origin of
exercised by a Judge of either of Her Majesty’s jurisdiction.
Saperior Courts of Common Law at Westminster,
sitting in camera at his own residence or elsewhere,
it is impossible to trace. From the earliest period
in which the constitution and practice of the Courts
of Law appear to be tolerably settled, the Judges are
found singly transacting business of lesser moment
relating to the Courts of which they were individually
members, and especially that description of business
necessary to bring an Issue in due form before the
Court by which it was to be tried. Recent legisla- statutory
tive enactments have not only most fully recognised ****™***
such power, by confirming much of the authority
the Judges at chambers were supposed previously
to possess, but have widened and extended their
jurisdiction by investing them with authority over
matters otherwise out of the sphere of their cog-
nizance.

Of these enactments the most important are, first,
that which enables a Judge (a) to make orders in
proceedings in any one of the three Superior Courts

9 (a) 11 Geo. 4 & 1 Will. 4, c. 70.
B
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in matters over which the Courts have a common
jurisdiction ; and, secondly, a statute (a) of the
present reign, which gives still more unlimited
power, and declares :—* That every Judge of the
Courts of Queen’s Bench, Common Pleas, and
Exchequer, shall have equal jurisdiction, power
and authority to transact out of Court such business
as may, according to the course and practice of the
Court, be so transacted by a single Judge, relating
to any suit or proceeding in either of the said Courts,
. « . . although the said Courts have no common
jurisdiction therein, in like manner as if the Judge
transacting such business had been a Judge of the
Court to which the same by law belongs.”

" Under the provisions of these two statutes, and
of these of a multitude of others, principally passed
during the last twenty years, (which will be re-
ferred to as the proceedings under them are respec-
tively described,) each Judge, both in term and
vacation, in town and on circuit, hears and deter-
mines matters relating as well to the conduct of
causes in the Superior Courts before and after
verdict, as to proceedings not so immediately under
the notice of such Courts.

Sitting as ¢ a Judge at chambers” on circuit, the
Judge will only deal with proceedings arising out
of causes to betried upon his own particular circuit,
save in the case of certain urgent applications, such
as to hold to bail,&e. ; and in the same way, a Judge
at chambers iz tonn will not interfere respecting the
order of trial of any cause set down for argument,
unless such cause is to come on for hearing before
himself, but will direct the parties to attend before

(a) 1 & 1 Vict. c. 45.
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the Judge sitting at Nisi Prius, whether the trial
be in town or on circuit.

Modern legislation, dealing with the requirements
of rapidly increasing commerce and manufacture,
has so plentifully supplied the Superior Courts with
matter for legal argument and determination, that
the time formerly at their disposal for the adjudica~
tion upon mere matters of practice and subsidiary
proceedings, no longer exists, and these have been
transferred in consequence to the less solemn but
equally valuable decision of a Judge at chambers,

Sitting apart from the Court then, a Judge has, Original

Jurisdiction

in certain cases, an original, in certain other cases, of a chamber
a delegated jurisdiction : an original jurisdiction nage.
where the Court has no power to adjudicate,—as in
an application to hold to bail, to charge stock, to
order a special case to be stated without pleadings,
&c., in all of which cases the Court itself has no
power to entertain the application; a delegated Delegated
jurisdiction.in cases where the Common Law or eron.
a statute has placed powers generally in the hands
of the Court without any special limitation, with
respect to which the rule is, that they may be ex-
ercised either by the Court or by a Judge at
chambers (a).

‘Where a statute mentions  the Court” with any «The Court.”
words of restriction, as e. g.,% by ‘motion to the Court
in term time,” a Judge at chambers cannot exercise
the power; and where ¢ a Judge” alone is spoken of
the Court will not adjudicate, although they will, at
the Judge’s request, and sometimes indeed at the
instance of the parties alone, hear the argument on
either side after it has been determined at chambers,

(a) Smeeton v. Collier, 1 Exch, 457.
B2
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and express their opinion for the guidance of the
Judge in reviewing the matter. (Smith v. Bird, 3
D. P.C. 641.)

Where ¢ the Court or a Judge thereof ” has the
statutory power, application should in almost every
case be made first to the Judge alone, the Court
strongly objecting to be troubled except by way of’
appeal, in matters which a Judge has power to de-
termine, and in such cases as these the Court has
both an original and an appellate jurisdiction.
There is another class of cases in which the appli-
cation is directed to be made in term time to the
Court, and in vacation to a Judge. In such cases
as these it is hardly necessary to observe that the
statutory directions as to the adjudicating tribunal
should be strictly observed.

Where the decision of the Judge is unsatisfactory
to either of the parties, there is in all cases (except
where the right is expressly takenaway by statute),
a power of appeal to the Court above, who will
vary or rescind the order in whatever manner, and
with whatever directions as to costs, they may
please. This power of appeal to the Court above
is however waived, where the party dissatisfied with
the order made, takes out a summons to show cause
why the Judge himselfshould not rescind it. In
whatever manner such a summons is disposed of]
the Court will not, after its hearing, entertain any
appeal from the Judge, whom the dissatisfied party
has voluntarily put in the place of the Court.
‘Where a Judge has refused an order, any attempt
to obtain it by application at chambers to a different
Judge is deemed highly reprehensible, and has at
all times met with severe censure.
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The acts performed by a Judge at chambers are Acts re-
well recognized by the Court of which he is a QEgmed by
member, which, upon application, will at all times
visit any disobedience of them, or any contempt
shown towards the Judge’s person or authority,
with the same punishment as if the delinquent had
been guilty of disobedience or contempt towards
the Court itself.

Thus, if an order is made at chambers for the
payment of money, execution may be had upon it
if for the performance of any specific act,an attach--
ment will issue in the case of disobedience, or if the
Judge, who has de jure no power to commit to
prison while sitting at chambers, commits any one
daring to insult him, the tipstaff will at once remove
the offender to the Queen’s Prison, and the Court
will, without any further inquiry, confirm the com-
mittal (a).

With respect to costs, the Judge has, at cham- Costs.
bers, in all cases, the same power of awarding or
withholding them as the Court itself; the usual
practice, in the former case, being, in consequence
of the smallness of the amount of costs in chamber
proceedings, for the Judge himself to fix a sum
certain, and so save the trouble and expense of a
reference for taxation before the Master.

It must also be observed, that sitting at chambers Equitable
the Judge uses an equitable authority in deciding suthorlty.
the matters brought before him, and allows himself
a latitude in departing at times from rule und pre-
cedent, which, although almost unknown in the
Common Law Courts, is of the greatest advantage
in facilitating the determination of the real matters
in dispute between the parties.

(a) R.v. Faulkner, C. M. & R. 525.
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ATTENDANCE OF THE JUDGES AND THEIR
CLERKS AT CHAMBERS.

For the purpose of transacting the business here-
after to be considered, a single Judge of each of
the three Courts of Common Law at Westminster
attends in chambers every day in Term at 3 p.m.;
and in Vacation at 11 a.m.: and sits until the
business is disposed of.

During the circuits one Judge only (commonly
called the town Judge) attends daily at chambers
at 10 a.m., and transacts the business arising in all
three Courts ; and a similar arrangement is made
during the Long Vacation : the attendance during
that period, however, owing to the smaller amount
of business to be transacted, being usually limited
to two days in the week.

In addition to these sittings, important applica-
tions of a pressing nature are sometimes heard (by
special appointment) at the Judge’s own residence,
at his private room at Westminster, or elsewhere.

The Judges’ Chamber Clerks, whose duty it is

~ to issue summonses, swear parties to affidavits,

draw up in proper form all orders made by the
Judge or agreed to by the parties without attend-
ance before the Judge, and issue orders in less im-
portant matters upon their own authority, have
their attendance at chambers regulated by the fol-
lowing Rule, which, although referring in terms to
the Masters’ offices only, has been taken to apply
to the Judges’ chambers also.

¢ The Masters’ offices in the several Courts shall
be open, in Term time, from eleven o’clock in the
forenoon until five o’clock in the afternoon, and
not in the evening ; and in the Vacation from eleven
o'clock in the forenoon until three o’clock in the
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afternoon, except between the tenth day of August
and the twenty-fourth day of October, when they
are to be open from eleven o’clock in the morning
until two o’clock in the afternoon, except on Good
Friday, Easter-eve, Monday and Tuesday in Easter
week, Christmas Day and the three following days,
and such of the four following days as may not fall
in the time of Term, but not otherwise; namely,
the Queen’s birthday, the Queen’s accession, Whit-
Monday, Whit-Tuesday, when the offices are to be
closed.” (Reg. Gen. H. T'. 1853, Reg. 173.)

In the following pages we have divided all the Division of
applications made at chambers into three general work-
classes : —

I. EX PARTE APPLICATIONS GRANTED A8 A
MaTrER OF COURSE WITHOUT AFFI-
DAVIT.
II. Ex PARTE APPLICATIONS UPON AFFIDAVIT.
III. APPLICATIONS ATTENDED UPON SUMMONS,
BY BOTH PARTIES OR THEIR REPRE-
SENTATIVES.

Before proceeding to the consideration of the
several matters of business included under these
three heads, it may be well to premise, that no
order made by a Judge at chambers is of any force
until actually drawn up and served upon the oppo-
site party or his recognized attorney (a), while any
considerable delay in the service of an order will be
deemed a waiver of the same (b). With respect,
also, to applications to set aside or rescind Judges’
Orders, it is a general rule that such an application
cannot be made after the end of the Term following

(a) Wilsonv. Hunt, 1 Chitty, 647.
(b) Normandy v. Jones, 3 Dowling & Lowndes, 143.
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the date of the order, and that in all cases it must
be made without unnecessary delay and in reason-

able time.
——

I. EX PARTE APPLICATIONS MADE
WITHOUT AFFIDAVIT.

I. To SWEAR AFFIDAVITS.

Each of the Clerks at the Judges’ chambers is
a Commissioner to take affidavits under the statute
(29 Car. II. e. 5, s. 2) throughout the whole
of England and Wales, and the town of Berwick-
upon-Tweed, in each of the three Courts of Common
Law at Westminster ; and the provision introduced
into the commissions granted to Country Commis-
sioners that no affidavits shall be taken within ten
miles of London, as well as that in the authority of
a London Commissioner appointed under a recent
statute to administer oaths only at his own office or
residence, or at the office or residence of the de-
ponent, does not exist in the commissions granted
to the Judges’ Clerks.

The following are the general rules which have
been framed relative to the taking of affidavits :

Reg. Gen. H. T 1853.

138. The addition and true place of abode of
every person making an affidavit shall be inserted
therein.

139. In every affidavit made by two or more
deponents, the names of the several persons making
such affidavit shall be written in the jurat (a).

140. No affidavit shall be read or made use of
in any matter depending in Court, in the jurat of
which there shall be any interlineation or erasure.

(a) For Jurats of Affidavit, &c.,see Appendix No. 1.
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141. Where apy affidavit is sworn before any
Judge or any Commissioner, by any person who
from his or her signature appears to be illiterate,
the Judge’s Clerk or Commissioner taking such
aflidavit shall certify or state in the jurat that the
affidavit was read in his presence to the party
making the same, and that such party seemed per-
fectly to understand the same, and also that the
said party wrote his or her mark or signature in the
presence of the Judge’s Clerk or Commissioner
taking the said affidavit.

144 An affidavit sworn before a Judge of any
of the Courts shall be received in the Court to
which such Judge belongs, though not entitled of
that Court, but not in any other Court, unless en-
titled of the Court in which it is to be used.

By 1 4 2 Vict. c. 110, 5. 112—The power of Afidsvits in
Commissioners for taking affidavits in the Superior Debtors &
Courts is extended to the taking of affidavits re-
quired in the Insolvent Debtors Court; by 19 & 20
Vict. c. 108, s. 58, the same power is extended to
affidavits to be used in County Courts, and other
statutes have enlarged the power to nearly all the
Inferior Courts.

It was for some time doubted whether a Com- Afidavits
missioner appointed under the statate of Charles I1. Yemoratof
had power to take an affidavit respecting the registry Judgment.
of a judgment in Middlesex or Yorkshire, under
the 5th Anne, c. 18. It has, however, been deter-
mined by the Judges that such power exists, and
that a Commissioner’s signature to the jurat of such
an affidavit is sufficient.

All Crown affidavits, as well as all aﬂidavnts,
declarations, &c., relating to proceedings not in any

B

vlu,&c
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of the Courts, must be sworn before the Judge
himself, and such is the case also with the taking of
the Oath of Allegiance, on being naturalised or ac-
cepting certain offices under the Crown, taking the
oath of Sheriff or Under-Sheriff, and delivering on
oath in the Exchequer Estreats, &c.(a)

County One or more Clerks in each Chamber has, in ad-

Faistine:  dition to the commissions already referred to, others
for the administration of oaths connected with
causes in the Courts of the County Palatine.

Affidavits By ancient custom, unconfirmed, we believe, by

e mssizen.” any direct authority, a Judge in a Circuit town
has, after the opening of the commission, exclusive
authority to administer oaths (save those in Chan-
cery), and the commissions already referred to
become void during the assizes.

swearing the  The principal matters to be observed upon swear-

affidavit. : . . .
ing an affidavit are—to avoid all erasures or inter-
lineations whatever in the jurat,—to have every
alteration in the body of the instrument, however
minute, marked with the initials of the Commis-
sioner, for which purpose they should be carefully
ticked off beforehand,and to omit the words London
or Westminster in the jurat, if the affidavit be
sworn at Chambers, Rolls’ Garden being in neither
one nor the other.

FILING AFFIDAVITS.

By Rule 147 of the Reg. Gen. H. T. 1853, it is

Rule. ordered, that ¢ all affidavits used before a Judge
out of Court shall be filed with the Masters of the

(a) The Oaths of Allegiance above mentioned may be taken

before a Judge of any one of the Courts; those of the Sheriff

and Under-Sheriff, together with the swearing of Estreats,
must be before a Baron of the Court of Exchequer.
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said Courts, and shall be alphabetically indexed,
and such affidavits shall be delivered to the Masters
of the respective Courts, in order to be filed, ten
days next after that on which the matter is dis-
posed of.”

Acting under this rule, it is the duty of the Howamds-
parties attending before the Judge to deliver over vits are led.
to the clerk in attendance every affidavit read,
wholly or in part, or referred to, and the Judge’s
clerk keeps the same during ten days for gratuitous
public inspection, or for office copies thereof to be
made if the parties require them ; after which period
he carries the aflidavit to the proper office to be
filed.

The neglect of the rule requiring affidavits to be Compeiling
filed is continually productive of the greatest delay parey to fle
and inconvenience. The only method of compelling *®**"*
its performance is to take out a summons calling
upon the party making default ¢to show cause why
he should not forthwith file the affidavit used by
him, sworn by —— ;” and if the insertion of the
affidavit in the order made by the Judge be re-
quired, such order cannot be drawn up or acted
upon until the summons is disposed of.

If it be required to produce before a Judge at Production

of filed affi-

Chambers, any affidavit remaining in the custody davit.
of the Judge’s Clerk or filed at the Master’s office,

it is simply necessary to bespeak its production at

the time required,—if it is to be produced in Court,
sitting at Nisi Prius, the Judge’s Clerk (if it re-
main in his possession), or other proper officer,.
must be subpcenaed to produce it, by an ordinary
subpcena duces tecum ; if it is to be used before the
Court sitting in Banc, a simple notice to produce

it will be sufficient.
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APPLICATION FoR COMMISSIONS TO ADMINISTER
Oates IN CoMMON Law.

Anciently every affidavit used in a cause had to
be sworn before the Court out of which the writ
issued, before a Judge thereof, or before one of the
Justices of Assize, while on his circuit.

Great inconvenience arising from this restricted
number of persons before whom oaths could be
taken, the 29 Car. II. c. 5, gave authority to any
two of the Judges of each Court in Westminster
Hall, of whom the Chief Justice or Chief Baron
respectively should be one, to issue commissions
under the seal of their respective Courts, as need
should require, empowering ¢ what and as many
persons as they shall think fit and necessary, in all
and every the several shires and counties within
England and Wales, and Berwick-upon-Tweed, to

-take and receive all and every such affidavit and

affidavits as any person or persons shall be willing
and desirous to make before any of the persons so
empowered in or concerning any cause, matter or
thing depending or anywise concerning any of the
proceedings in the Court.”

By the 6th Geo. III. c. 50, s. 2, this power is
extended to the Isle of Man,and by 3 & 4 Will. IV,
c. 42, s. 42, the same power to appoint Commis-
sioners by English Judges is extended to the ap-
pointment of such Commissioners.in Scotland and
Ireland, to take affidavits in those countries to be
used in England.

By rule 148 (Reg. Gen. H. T. 1853) it is ordered,
that ¢ No commission for taking affidavits shall be
issued to any person practising as a conveyancer,
unless such person be also an attorney or solicitor
of one of the Courts at Westminster ; and no such
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commission shall issue without an affidavit made
by the person intended to be named therein, that he
is not and does not intend to become a practising
conveyancer, or that he is an attorney or solicitor
duly enrolled in one of the said Courts, and hath
taken out his certificate for the current year.”

13

Under this statute and rule, the practice has been commissions

to grant in each commission power to take affida-
vits throughout five counties, including all the
separate jurisdictions within them, such five counties
being usually adjoining one another. The cities of
London and Westminster, and all places within a
radius of ten miles therefrom, are excluded from all
commissions, except those already mentioned, issued
to the Judges’ clerks.

To obtain a commission to administer oaths in
Common Law the ordinary practice, until very
lately, was to prepare an affidavit of the appli-
cant’s being an attorney or solicitor, and of his
having taken out his current certificate, with an
averment also that he was not and did not intend to
become a practising conveyancer (a).

Upon this affidavit being produced before the
clerk of one of the Puisne Judges an ¢ approval”
issued, signed by the Judge; and this being taken
to the chambers of the Lord Chief Justice or Lord
Chief Baron of the Court, was the authority upon
which his clerk acted in drawing up the com-
mission.

At present, however, the application is attended
with a little more formality.

“ A petition to the Lord Chief Justice or Lord
Chief Baron and others the Justices or Barons of
the Queen’s Bench,” “ Common Pleas” [or]

(a) Appendix No. 2.

how granted.
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¢ Exchequer,” must first be prepared and left at a
Puisne Judge’s chambers, containing the following
allegations : —

1. The length of time the applicant has practised
as an attorney. .

2. The parish, street, and number of applicant’s
residence.

8. Whether in partnership; if so, the partner’s
name, and whether he is a Commissioner.

4. A statement of any public appointments held
by the applicant, and the reasons rendering
the issuing of a commission to him de-
sirable ().

The petition must be accompanied by—

1. A certificate, signed by the magistrates, &c.,
of petitioner’s respectability, and of the truth
of the allegations in the petition (b).

2. An affidavit of the applicant’s certificate for
the current year having been taken out (¢).

3. A list of the counties proposed to be inserted
in the commission.

Upon these documents (if satisfactory) the Judge
will indorse his fiat for a commission, and his clerk
will draw out the “approval.” The clerk to the
Chief Justice will, upon the approval being pre-
sented to him, prepare the commission, and file
petition, certificate, affidavit and approval in the
Chief Justice’s chambers.

LondonCom- The Statute 22 Vict. c. 16, makes arrangements

missioness.  for the appointment of London Commissioners,
to take affidavits within a radius of ten miles from
Serjeants’ Inn Hall.

(a) Appendix No. 8. () Appendix No. 4.
(¢) Appendix No. 5.
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The manner of obtaining these commissions dif-
fers little from that of obtaining the corresponding
country documents.

The petition already described must contain—

1. The length of time the applicant has practised
as an attorney, not being less than five
years.

2. An averment that his place of business is
within ten miles of Serjeants’ Inn Hall.

3. The parish, street, and number of his place of
business.

4. If in partnership his partner’s name, and
whether the partner be a Commissioner (a).

The petition must be supported by—

1. A certificate signed by two attornies (of not
less than five years’ standing), with the addi-
tions of their addresses, as to the applicant’s
respectability ().

2. An affidavit by the applicant of his having
taken out his certificate to practise for the
current year (c).

In the case of a town commission these docu-
ments are usually left at the Chief’s chambers.
His clerk will obtain the approval and make out
the commission without further trouble to the
applicant.

It is usual for attornies to take out a town or
country commission for each of the three Courts.
If the above-mentioned formalities be observed in
obtaining the Queen’s Bench commission, the pro-
duction of that commission or of the approval for

(a) Appendix No. 6. (») Appendix No. 7.
(¢) Appendix No. 5.

15
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its issue will be sufficient of itself to obtain approval
and commission in the Common Pleas and Ex-
chequer.

Each commission bears a 10s. stamp; and the
total cost for a set for country or town is about 5.

ACKNOWLEDGMENTS OF DEEDS BY MARRIED
WoMEN.

By the 3 & 4 Will. IV. c. 74, ss. 79, 80 and
84, it is enacted :—

“ That every deed to be executed by a married
woman . . . shall, upon her executing the
same or afterwards, be produced and acknowledged
by her as her act and deed before a Judye of one of
the Superior Courts at Westminster or a Master
in Chancery,” &c.

¢ And such Judge . . before he shall receive
the acknowledgment by any married woman of any
deed by which any disposition, release, surrender
or extinguishment shall be made by her under this
Act, shall examine her apart from her husband
touching her knowledge of such deed, and shall
ascertain whether she freely and voluntarily con-
sents to such deed; and unless she freely and vo-
luntarily consent to such deed shall not permit her
to acknowledge the same; and in such case such
deed shall, so far as relates to the execution thereof
by such married woman, be void.”

“ When a married woman shall acknowledge
any such deed as aforesaid, theJudge . . taking
such acknowledgment shall sign a memorandum, to
be indorsed on or written at the foot or in the
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margin of such deed, which memorandum, subject
to any alteration which may from time to time be
directed by the Court of Common Pleas, shall be
to the following effect, videlicet :—

¢“This deed marked [ here add some letter or other
mark for the purpose of identification] was this
day produced before me and acknowledged by
—— therein named to be her act and deed, pre-
vious to which acknowledgment the said —— was
examined by me, separately and apart from her
husband, touching her knowledge of the contents
of the deed and her consent. thereto, and declared
the same to be freely and voluntarily executed by
her.”

17

¢ And the same Judge shall also sign a certifi- ceriificate.

cate of the taking of such acknowledgment, to be
written or indorsed on a separate piece of parch-
ment, which certificate, subject to any alteration
which may from time to time be directed by the
Court of Common Pleas, shall be to the following
effect, videlicet :—

“These are to certify that on the —— day of
in the year one thousand ——, before me, the
undersigned Sir , Knight, a Justice of the
Court of Common Pleas, at Westminster, appeared

personally , the wife of ——, and produced a
certain indenture marked ~—, bearing date the
—— day of , and made between [insert the

names of the parties], and acknowledged the same
to be her hand and deed; and I do hereby certify
that the said —— was, at the time of her acknow-
ledging the said deed, of full age and competent
understanding, and that she was examined by me,
apart from her husband, touching her knowledge
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of the contents of the said deed, and that she freely
and voluntarily consented to the same.”

« And every such certificate as aforesaid of the
taking of an acknowledgment by a married woman
of any such deed as aforesaid, together with an
affidavit by some person verifying the same, and
the signature thereof by the party by whom the
same shall purport to be signed, shall be lodged
with some officer of the Court of Common Pleas at
Westminster. . . . and such officer shall examine the
certificate and see thatitis duly signed . ..and duly
verified by affidavit as aforesaid ; and shall also see
that it contains such statement of particulars as to
the consent of the married woman, as shall from
time to time be required in that behalf; and if all
the requisites in this Act in regard to the certificate
shall have been complied with, then such officer
shall cause the said certificate and the affidavit
to be filed of record in the said Court of Common
Pleas.”

Stat. 20 & 21 Vict. c. 57, extends the power of dis-
position by a married woman to “ every future and
reversionary interest, whether vested or contingent,
of such married woman or her husband in her right
in any personal estate whatsoever to which she
shall be entitled under any instrument made after
the 31st December, 1857 (except such a settlement
as after mentioned), and also to release or extin-
guish any power which may be vested in or limited or
reserved to her in regard to any such personal estate,
as fully and effectually as if she were a feme sole,
and also to release and extinguish her right or equity
to a settlement out of any personal estate to which
she, or her husband in her right, may be entitled in
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possession under any such instrument as aforesaid,
save and except that no such disposition, release
or extinguishment shall bevalid, unless the husband
concur, &c., nor unless the deed be acknowledged
by her, &c.”

The 2nd section provides that every deed to be
executed in England or Wales by a married woman,
for the purposes of this Act, shall be acknowledged
by her and be otherwise perfected in the manner in
and by the Act 3 & 4 Will. IV. c. 74.

The 3rd and 4th sections except from the opera-
tion of the Act, “any reversionary interest to which
she shall be entitled by virtue of any deed, will or
instrument by which she shall be restrained from
alienating or affecting the same;” and also, ¢ any
interest in personal estate settled upon her by any
settlement or agreement for a settlement made on
the occasion of her marriage.”

By Reg. Gen. Hil. T., 4 Will. IV, it is
ordered, that ¢ the affidavit verifying the certi-
ficate to be made pursuant to the said Act, and
which certificate shall be in the form contained in
the said Act, shall be made by some practising
attorney or solicitor of one of the Courts at West-
minster, or of one of the Counties Palatine of Lan-
caster or Durbam ; and that in all cases it shall be
deposed, in addition to the verification of the said
certificate, that the deponent, or (if more than one
person join in the affidavit) that one or more of the
deponents, knew the person or persons making
such acknowledgment. And that at the time of
making such acknowledgment the person or per-
sons making the same was or were of full age
and competent understanding;” .....“and the

19
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place where such acknowledgment shall be taken
shall be set forth in such affidavit. And that
previously to such acknowledgment being taken,
the deponent had inquired of such married woman
(or, if more than one, of each of such married
women), whether she intended to give up her
interest in the estate to be passed, and also the
answer given thereto; and when any such married
woman, in answer to such inquiry, shall declare
that she intends to give up her interest without any
provision, the deponent shall state that he has no
reason to doubt the truth of such declaration, and
he verily believes the same to be true. And where
any provision has been agreed to be made, the de-
ponent shall state that the same has been made by
deed or writing, or, if not actually made before,
that the terms of the intended provision have been
reduced into writing, which deed or writing, he
verily believes, has been produced to the said
Judge.”
¢ And it is hereby further ordered, that the affida-
vit shall state the parish or several parishes or place,
orseveral places, and the county or counties in which
the several premises wherein any such married
woman shall appear to be interested, shall by deed
be described to be situate.
¢ And it is hereby further ordered, that the affidavit

shall be in the form hereunto annexed (), subject
to such variations as the circumstances of the case
shall render necessary.

Filin ¢ And it is hereby further ordered, that the certifi-

certfieate:  cates and affidavits verifying the same shall, within
one month (3) from the making the acknowledg-

(a) Vide Appendix No. 8.
(b) Which it has been determined means a lunar month.
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ment, be delivered to the proper officer appointed
under the said Act, and that the officer shall not,
after that time, receive the same without the direc-
tion of the Court or a Judge.”

Although deeds ought, under the above statute
and rules, in strictness, to be acknowledged before
a Justice of the Court of Common Pleas, a Judge
in attendance at the chambers of either of the other
Courts will receive the acknowledgment, if no
Common Pleas Judge be sitting.

The ordinary period of taking acknowledgments Acknow.
. . N gements
is at the hour appointed for the chamber business when taken.
to commence before the Judge, and the married
woman should be in attendance a few minutes
earlier. If the lady arrives whilst the ordinary
business is proceeding, she will probably be kept in
attendance for an unlimited period.

The usual course of procedure is, first of all to How taken.
submit the indorsement on the deed, the certificate,
and the affidavit verifying the same, to the clerk of
the Judge in attendance, who will see that they are
regular. The married woman and the attorney
being then introduced into the Judge’s presence, the
attorney is called upon shortly to explain to the
Judge the nature of the instrument which the party
is required to acknowledge.

The attorney then withdraws, and the Judge in-
quires privately of the lady if she has already had
the deed explained to her, whether she understands
the same, &c. ; and if her replies be satisfactory the
attorney is re-admitted, and the Judge signs the in-
dorsement and certificate in his presence. Should
the person acknowledging appear never to have had
the deed explained, the Judge will probably order
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the same to be done, and require a further attend-
ance at a future day.

The deed may be executed by the lady in the
actual presence of the Judge, or previously to the
acknowledgment being taken—the latter is the
most usual course.

The affidavit verifying the certificate, &c., which
is directed, by the rule already recited, to be swora
by “a practising attorney,” may be made at any
time subsequent to the execution of the deed, and
preceding the filing of the certificate of acknow-
ledgment.

It should be remembered that the certificate and
affidavit are always drawn out on parchment, and
that the rule of 1853, directing all aflidavits to be
in the first person, does not apply to this statatory
deposition.

When the property in respect of which the ac-
knowledgment is made, is situate in a colonial pos-
session, the provisions of the 8 & 4 Will. IV. c. 74,
are usually made to apply to the acknowledgment
of the deed, subject to the modification of a special
statute, of which there is generally one for each
colony; and in order to show that the particular
enactments of such statute have been complied with,
as well as to prove the Judge’s authority in the
proceeding, the attorney must be prepared to pro-
duce the special statate at the time the instrument
is acknowledged.

In pursuance of one of the rules already men-
tioned, the proper officer will not receive the certi-
ficate of acknowlegment, nor file the same, if the
date precedes by twenty-eight days the day upon
which it is brought to be filed, and a Judge’s
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order mus{, be obtained in order to compel him to
do so.

If the certificate be under twelve months old, If over one
such order is issued as a matter of course upon ap- ** “*

plication to the Judge’s clerk, the cost of the order,
5s., being comsidered as a fine for neglect in not
before completing the transaction. If, however, a
longer period than twelve months has elapsed since
the deed was acknowledged, the application for
leave to file the certificate must be accompanied by
an affidavit that the property has not changed hands
since the execution of the deed, and that all the
parties mentioned therein are still living, or that
their death has in no particular manner altered the
possession of, er title to, the estate (a).

Upon production of the original order to the
proper officer, he will file the certificate and affidavit
with the order annexed to them.

Applications to file certificates of acknowledg- Errors, &c.

in certificate

ment of Enghsh deeds, in which error or imperfec- or affidavit.

tion exists in the certificate, affidavit, or both, are
comparatively rare in consequence of the ease with
which such faults may be amended by application
to the Judge or Commissioners by whom the cer-
tificate is signed, in & private manner, to amend the
same. Where, however, the imperfection exists in
a colonial certificate, an ex parts application must
be made before the Judge at chambers, who will
either direct an order to issue for the filing of the
documeants, or refer the parties to the Court for its
higher determination.

As a general rule, the strictness with which im-
perfect certificates or affidavits of acknowledgment

(a) Appendix No. 9.
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are regarded both by the officer whose duty it is to
file the same, as well as by the Judge subsequently
applied to for the necessary order, is considerably
relaxed when the notarial certificate, which usually
accompanies all foreign and colonial acknowledg-
ments, is in a perfect and regular form ; this, with
the special commission annexed to, and returned
with, the other documents, offers considerable faci-
lities in identifying the names of the Commis-
sioners, or acknowledging party, where initials
have been used in the place of full christian names,
or where an erroneous spelling has been adopted.

It has been decided by the Court of Exchequer,
that the rule (Reg. Gen. H. T. 1853, Reg. 140),
forbidding the use of affidavits in the jurat, of
which any interlineation or erasure exists, does not
apply to the jurats of affidavits annexed to certificates
of acknowledgment.

APPLICATION FOR ORDER TO COMPEL THE AT-
TENDANCE OF WITNESSES BEFORE AN ARBI-
TRATOR.

This application is grounded upon 3 & 4 Will. IV,
c. 42, s. 40, which enacts, that—¢ when any refer-
ence shall have been made by any such rule or
order as aforesaid, or by any submission containing
such agreement as aforesaid, it shall be lawful for the
Court by which such rule or order shall be made,
or which shall be mentioned in such agreement, or
for any Judge, by rule or order to be made for that
purpose, to command the attendance and exami-
nation of any person to be named, or the produc-
tion of any documents to be mentioned in such rule
or order, and the disobedience to any such rule or
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order shall be deemed a contempt of Court, if in
addition to the service of such rule or order an
appointment of the time and place of attendance in
obedience thereto, signed by one at least of the
arbitrators, or by the umpire before whom the
attendance is required, shall also he served either
together with or after the service of such rule or
order: provided that every person whose attend-
ance shall be so required shall be entitled to the
like conduct money, and payment of expenses and
for loss of time, as for and upon attendance at any
trial : provided also, that the application made to
such Court or Judge for such rule or order shall
set forth the county where such witness is residing
at the time, or satisfy such Court or Judge that
such person cannot be found: provided also, that
no person shall be compelled to produce under any
such rule or order any writing or other document
that he would not be compelled to produce at a
trial, or to attend at more than two consecutive days
to be named in such order.”

To obtain the order spoken of in the above sec- certificate
tion for the attendance of witnesses, it is necessary ::",',te::.'".".",';
to produce to the Judge’s clerk at chambers, a
certificate signed by the plaintiff’s or defendant’s
attorney, that a certain person therein named has
been appointed arbitrator ; that he has chosen a
day and hour in the certificate mentioned, for pro-
ceeding with the reference at a certain place also to
be mentioned in the certificate, and that A. B.,
C. D., &c. are necessary and material witnesses on
behalf of the party applying for the order (a).

Four witnesses only (as in a subpena) will be

(a) Appendix No. 10.
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introduced into each order, and the documents (if
any) to be produced by each or any one of them
will be endorsed upon the order, either by the
Judge’s clerk issuing the same, or by the attorney
who applies for it.

It should be remembered, with reference to this
proceeding, that no order for the attendance of a
witness or witnesses can be issued until after the
arbitrator or umpire has been actually appointed;
and also that, under the provisions of the statute, no
witness will be bound to attend in pursuance of any
Judge’s order served upon him, unless at the time of,
or subsequent to, such service, he shall have actually
delivered to him an appointment, signed by one of
the arbitrators, of the time and place of meeting.

An erroneous impression prevails, that where
a cause is submitted to arbitration after the trial
has commenced, the witnesses who have been rega-
larly subpeenaed to attend the trial will, upon due
notice of time and place of reference, be bound to
attend the arbitration : it is hardly necessary to say
this is not so ; under such circumstances the sub-
peena becomes determined directly a verdict is given
or a juror withdrawn.

ExAMINATION IN ENGLAND oF WITNESSES IN
A SuiT IN A ForgiaN TRIBUNAL.

By 19 & 20 Vict. c. 113, it is enacted, “ that
when, upon application for the purpose, it is made
to appear to any one of her Majesty’s Courts of
Common Law at Westminster, or to any Judge of
any such Courts, that any Court or tribunal of
competent jurisdiction in a foreign country, before
which any civil or commercial matter is pending,
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is desirous of obtaining the testimony in relation to
such matter of any witness or witnesses within the
jurisdiction of the Court applied to, or of the Court
to which theJudge applied to belongs, it shall be law-
ful for such Court or Judge to order the examination
upon oath, upon interrogatories or otherwise, before
any person or persons named in such order, of such
witness or witnesses accordingly, and by the same
or any other order, to command the attendance of
any person or persons to be named in such order,
or the prodaction of any writings or other docu-
ments to be named in such order, and to give all
directions as to the time, place and manner of such
examination, and all other matters connected there-
with, as may appear reasonable and just; and any
such order may be enforced in like manner as an order
made by such Court or Judge in a cause depending
in such Court, or before such Judge.

The statute suggests a particular method to be
adopted for satisfying the Court or Judge of the
existence of the matters necessarily preceding the
issue of the order, such as the existence of the suit
or matter in the foreign tribunal, the necessity of the
attendance of witnesses, &c.

A certificate under the hand of the ambassador,
minister, or other diplomatic agent of any foreign cate
power, received as such by her Majesty, or in case
there be no such diplomatic agent, then of the
consul-general or consul of any such foreign power
at London, received and admitted as such by her
Majesty, that any matter in relation to which an
application is made under this Act, is a civil or
commercial matter pending before a Court or tri-
bunal in the country of which he is the diplomatic

c2
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agent or consul, having jurisdiction in the matter so
pending, and that such Court or tribunal is de-
sirous of obtaining the testimony of the witness so
certified. Such certificate is to form the ground-
work upon which the order is founded, and if it
cannot be, or is not produced, other evidence (the
Statute does not particularise what) is directed to be
received of the matter so directed to be certified (a).

There is also given by the same Statute to the
examiner the power of administering an oath, false
testimony after taking of which is to be deemed
perjury, and to the witness the privilege of demand-
ing such conduct money, and payment for expenses
and loss of time, as would be demandable upon
attendance at an ordinary English trial, as well as
of refusing to answer any question tending to cri-
minate himself, or any question which he is not
compellable to answerin an ordinary Court of Law,
and also of declining to produce any writing or
document that he would not be compellable to pro-
duce in such Court.

The orders issued under the statute are pre-
cisely similar to those drawn up for the examination
of a witness unable to attend upon a trial, and the
examination and cross-examination taken down in
writing and duly signed by the examiner will be
returned as in the case of such latter orders.
Should the clause directing the actual attendance of
the witness before the examiner be omitted in the
order directing the examination, it will be necessary,
in the event of his refusal, to attend to obtain an
order for his attendance, for which a separate cer-
tificate of the attorney will be required, as in pro-
ceedings under the 3 & 4 Will. IV, c. 42, s. 40.

(a) Appendix No. 11.
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APPLICATION To OBTAIN CosTs IN ACTIONS
UNDER £20 WHERE THE DEFENDANT HAS
NOT APPEARED.

In order to avoid the trouble and expense of a
summons, attendance upon the return thereof, affi-
davit, and order to obtain costs, in the more frivo-
lous cases in the Superior Courts of Common Law,
in which the defendant has not appeared to the writ
of summons, certain special rules framed during
Easter Term, 1857, direct :—

That plaintiffs, suing in contract for 20I. or less, Rule.
may, if they claim costs, indorse on the writ of sum-
mons the following notice : —

¢ Take notice, that if judgment be signed for de-
fault of appearance, the plaintiff will without sum-
mons apply to a Judge for his costs of suit, unless
before such judgment you shall give notice to him
or his attorney that you intend to oppose such ap-
plication.”

¢ And it is further ordered, that if the defendant
give such notice the plaintiff shall proceed by sum-
mons and order.”

“ But if the defendant give no such notice, the
plaintiff may produce such notice to a Judge at
Chambers for an order for costs ex parte, and if
the Judge shall sign his name to the indorsement,
such signature shall be an order for costs, and the
Master may tax them thereon accordingly. In
case of any application for costs without such in-
dorsement, the plaintiff shall not be entitled to more
costs than if he had made such indorsement, unless
a Judge shall otherwise order.”

The application for costs under this rule may when appii-

be made at any time when the Chambers are open, 5o mads.”
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whether 2 Judge be in attendance or not, the
Judge’s name being stamped on the writ by his clerk.
Before obtaining the order, the party applying
for costs will be asked :— .
1. If judgment has been signed.
2. If such judgment was signed for non-appear-
ance.
8. If the defendant has given any notice of his
intention to oppose the application.
And, upon satisfactory answers being made, the
order will issue.

Wherewritis  Where the original writ, upon which alone in
strictness the fiat can be given, is lost, the Judge
will sometimes, upon special application upon an
affidavit of the facts, order the fiat to be given upon
the copy of the writ, but such an applieation is very
unusual, and will more frequently be met with a
direction from the Judge for the issue of a sum-
mons calling upon the defendant to show cause
¢ why the plaintiff should not recover his costs,” in
like manner as if no special indorsement had been
made.

Judgment In the Chambers of the Judges of the Courts of

peper Queen’s Bench and Exchequer, the production of
the judgment paper is actually required before
granting the fiat.

DELIVERY OF SPECIAL CasEs, DEMURRERS AND
ERrRoR Booxs T0 THE JUDGES.

The practice respecting the delivery of demurrer
books and special cases to the Judges is regulated
by the 16th Rule of the (Reg. Gen. H. T. 1853),
which directs that:—
Rule as to

demurrers, “ Four clear days before the day appointed for
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argument the plaintiff shall deliver copies of the
demurrer book, special cases, special verdict or
appeal cases, with the points intended to be insisted
upon, to the Lord Chief Justice of the Queen’s
Bench or Common Pleas, or Lord Chief Baron of
the Exchequer, as the case may be, and the Senior
Puisne Judge of the Court in which the action is
brought, and the defendant shall deliver copies to
the other two Judges of the Court next in seniority,
and in default thereof by either party, the other
party may on the day following deliver such copies
as ought to have been so delivered by the party
making default, and the party making default shall
not be heard until he shall have paid for such
copies, or deposited with the Master a sufficient
sum to pay for such copies.

“ If the statement of the points have not been
exchanged between the parties, each party shall, in
addition to the two copies left by him, deliver also
his statements of the points to the other two Judges,
either by marking the same in the margin of the
books delivered, or on separate papers.”

31

With respect to Error Books it is ordered by rule Error books.

68 of the same series of rules that :—

“ Four clear days before the day appointed for
argument, the plaintiff in error shall deliver copies
of the Judgment Roll of the Court below, to the
Judges of the Queen’s Bench on error from the
Common Pleas or Exchequer, and to the Judges
of the Common Pleas on error from the Queen’s
Bench, and the defendant in error shall deliver
copies thereof to the other Judges of the Court of
Exchequer Chamber before whom the case is to
be heard, and in default by either party the other
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party may on the following day deliver such books
as ought to have been delivered by the party
making default, and the party making default shall
not be heard until he shall have paid for sach
copies, or deposited with the Master a sufficient
sum to pay for such copies.”

QOrderto de-  ‘Where either party neglects to deliver his ¢ paper

protunc.”  book”” four clear days before the same is appointed
to be argued, in pursuance of the above rule, and
his opponent has not delivered books for him, he
can rectify his omission only by applying to a
Judge for an order to deliver the papers nunc pro
tunc, an order which is given almost as a matter of
course. An order is also required in every case
before any amendment or addition can be made to
a paper book already delivered, and where such an
order is obtained an arrangement should be made
with the Judges’ clerks at Westminster to produce
the books delivered, which must have the amend-
ment duly marked in them ; as in no case is it usual
to deliver the amendments on a separate paper.

;‘al;:g,r dear - The four clear days are construed to mean four
days clear of the day upon which the papers are
delivered, and of the day the cases are set down for
argument. Hence Monday would be the last day
upon which ¢ paper books” to be used in argument
on the succeeding Saturday could be delivered. It
is doubtful whether, in strictness, Sunday, Christ-
mas-day, Good Friday, or any day of public fast
or thanksgiving, ought not to reckon as one of
such four days; in practice, however, they do not.
If any of the paper books be undelivered at the
time the matter is called on for argument, the case
will be struck out.
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The portion of the rule relating to the writing of Points.
the points upon the margin of the book, or deliver-
ing them with the papers, is by no means strictly
enforced, and, in practice, points, and any other
documents necessary to be delivered, will be re-
ceived by the Judge’s clerk at any time preceding
the day upon which the case is set down for hear-
ing; although if they remain undelivered, accident-
ally or otherwise, when the argument commences,
it is at the parties own risk.

Except under very peculiar circumstances (and Return of
then only by a special application to each Judge) **** pooka.
no paper books of any description are returned
to the parties, whether the case be argued, settled,
or struck out of the list. This practice, however,
is frequently departed from so far as relates to the
return of books, papers, plans, or acts of parlia-
ment accompanying the case, and delivered for the
information of the Judges; these may usually be
obtained when the case is determined by applica-
tion to the Judges’ Westminster clerk. The case
itself is- reserved, in consequence of the Judge’s
notes and private observations being usually written
upon it.

APPLICATION FOR A JUDGE’S NoTES oF A TRIAL
AT Nisi Prius.

Immediately after obtaining a rule Nisi, it is
usual to bespeak of the Judges’ clerk at chambers or
‘Westminster, & copy of the Judge’s notes taken on
the trial of the cause. If the action be pending in Where in
the same Court of which the Judge who presided as Jasee who
at Nisi Prius is a member, it will be simply neces. ™4 &
sary to bespeak of his clerk the production of the

cs
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original notes in Court at the time required, and to
pay a fee of 5s. for such production. Should the
notes, however, be required in another Court, a
copy will be prepared by the Judge’s clerk, to
which the Judge will append his observations and
signature, and this copy, being handed over to the
junior Judge of the Court in which the argument
or the rule is pending, will be read by him in
open Court, and form the report of the original
trial at Nist Prius.

In no case are the notes, or any copy thereof|
supplied to the attorney or counsel on either side,
though an exception is sometimes made to this rule
in relation to the Judge’s direction to the jury, and
to votes of evidence taken by the Judge, upon
which it is proposed to state a special case to be
determined by the Court above. In both these
instances the Judge in his discretion will, upon the
application of counsel, sometimes direct his clerk to
prepare a copy of the notes for the information of
the parties to the cause.

The attorney bespeaking a copy of the Judge’s
notes should be particularly careful to disburse the
amount due to the Treasury for their copying, prior
"to the day appointed for the argument of the rule.
If this be not done the copy notes will not be forth-
coming when required, and considerable delay and
difficulty will be caused.

CoMMITTAL OF A DEFENDANT TO THE QUEEN’S
Prison.

In all cases where a defendant has been taken in
execution on & ca. sa. he has a right to remove
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himself from the custody of the sheriff into that of
the keeper of the Queen’s Prison.

By doing so, he neither admits the legality of
his arrest, nor in any way places himself in a worse
position with respect to obtaining his discharge for
irregularity, &c. than if he had remained in the
sheriff’s custody.

In order to remove a defendant into the Queen’s How ae-
Prison, a writ of habeas corpus cum causd must be removed.
prepared, indorsed by the Judge in attendance at
chambers (which indorsement is given as a matter
of course), sealed, and served upon the sheriff or
his proper officer. The writ is made returnable
immediately at chambers, and it is the duty of the
officer having the prisoner in charge, at once, on
reception of the writ, to conduct him to the Judge’s
chambers, and to produce to the clerk in attendance
the writ itself with the sheriff’s return annexed to
it. The clerk will indorse upon the return a com-
mittal of the prisoner “ to the custody of the keeper
of the Queen’s Prison in execution with the cause
(or causes) within mentioned, there to remain until,
&c.,” which will be signed by the Judge, and the
prisoner being delivered up by the sheriff’s officer
to the tipstaff in attendance will at once be removed
to the Queen’s Prison, the keeper of which retains,
as his authority for the detention, the writ, sheriff’s
return, and Judge’s fiat thereon indorsed.

When the defendant is once actually in the cus- Detainer.
tody of the keeper of the Queen’s Prison, he may
be detained at the suit of any other judgment cre-
ditor, or * charged in execution” as it is termed, in
a very simple manner and without the issue of any
further writ of execution or habeas.
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Under the Common Law Procedure Act, 1852
(sect. 127), it is enacted, that ¢ such person may be
charged in execution by a Judge’s order made upon
affidavit (a), that judgment has been signed and is
still unsatisfied to an extent exceeding 20..,” and the
service of such order upon the keeper of the prison
for the time being shall have the effect of a detainer.

Such an order is granted by the Judge’s clerk at
all times in Term and vacation upon the production
of a proper affidavit, and the original order must
be left at the prison, and not a copy merely. With
respect to thus charging a defendant in execution,
the 124th rule of the Reg. Gen. H. T. 1853,
provides, that ¢ the plaintiff shall proceed to trial
or final judgment against a prisoner in the Term
next after issue is joined, or at the sittings or assizes
next after such Term, unless the Court or a Judge
shall otherwise order, and shall cause the defendant
to be charged in execution within the Term next
after such trial or judgment.”

It should be remembered that the order directed
by the Statute is only operative when the defendant
is in “ the prison of the Court;” if he remains in
the custody of the sheriff, either at a lock-up house
or in the sheriff’s prison, the only method of charg-
ing him in execution is by issuing a ca. sa. and
leaving it with the under-sheriff to operate as a
detainer, should the defendant be released from the
sheriff’s custody as to the first action. If whilst
such detaining ca. sa. remains with the first ca. sa.
in the sheriff’s hands, the defendant sues out a
habeas in order to be committed to the Queen’s

(a) Appendix No. 37.
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Prison, the sheriff will include both writs of execu-
tion in his return, and the defendant will be com-
mitted to custody until legally discharged from the
operation of both.

Where the defendant is confined upon a criminal Where the

. . . defendant is

charge, in Newgate, or in any prison under the in the cus-
jurisdiction of the sheriffs of London and Middle- snexi of
sex, he can only be detained by a special order of a Jiadser.
Judge, obtained under the Statute 52 Geo. III.
c. 209, s. 52, which enacts, “that neither the
sheriffs of London, nor the sheriffs of Middlesex,
shall be chargeable with any process of detainer for
debt or other civil matter which shall issue against
any prisoner on a charge of felony or otherwise
than by civil process in their or his custody, unless
an order of the Court or of some Judge of the
Court out of which such process of detainer as
aforesaid shall issue shall be annexed to such pro-
cess, and shall be delivered with the same unto
such sheriffs or sheriff.”

The ordinary plan is to issue the ca. sa., to
obtain the sheriff’s warrant thereupon, and then to
make an ex parte application, upon affidavit, for the
order.

The affidavit need only contain averments of the
recovery and existence of the judgment and of the
imprisonment in Newgate of the defendant. The
order must be delivered to, and will be filed by, the
governor of the prison, together with the warrant of
the sheriff. .

It is by no means uncommon for a judgment Lodgment of
creditor to sue out a ca. sa. and leave it at the “***
office of the sheriff, not to be executed against the
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defendant, but merely to await his arrest in some
other action, and them to operate as a detainer
against him, the rule being that when a defendant
is legally in custody of the sheriff he is in that
custody upon all the detainers previously or sub-
sequently lodged against him, and cannot be dis-
charged until they are satisfied, and such previously
left writs will be included in the sheriff’s return to
a habeas in the same manner as the others.

II. EX PARTE APPLICATIONS UPON
AFFIDAVIT.

1. SUING OR DEFENDING BY INFANTS.

An infant cannot sue or defend either in person
or by attorney. He must do so through his pro-
chein amy, or guardian, who is either the father or
some relation or friend undertaking the conduct of
the case of the infant litigant.

In order to appoint a prochein amy or guardian,
a petition from the infant should be drawn up ad-
dressed to the Lord Chief Justice or Lord Chief
Baron of the Court in which the action is brought,
and which petition ought to be signed by the in-
fant (a). A consent to his appointment as prochein
amy or guardian must also be prepared and signed
by the person to be put in place of the infant (3),
and an affidavit verifying the signature of the peti-

(a) Appendix No. 12. () Appendix No. 18.
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tion and of the consent must be made by some third
party (a).

Upon the production of these three documents to
a Judge’s clerk at chambers, a fiat will be given,
directing the proper officer to draw up a rule for
the admission of the person named as guardian or
prochein amy in the particular suit. Should the
action be in the Court of Common Pleas no rule
will be required ; but the Judge’s clerk will issue
an appointment drawn out on parchment of the
proposed next friend, and such person will ipso
Jacto become the legul representative of the
infant.

If it be more convenient to the parties the infant Personal
and prochein amy or guardian may personally Pntant.
attend before a Judge at chambers, and the infant
may prefer a verbal request for the required ap-
pointment, upon which, if acceded to, an order will
at once issue, in the same manner as if a petition
with the before-mentioned affidavits had been pre-
pared.

The proper period for an application to sue by Then the
prochein amy is after service of process, and before is tobe made.
declaring in the cause. The proper time to apply
for liberty to defend by guardian is after process
has been served and prior to entering an appearance,
and if the infant appears in person or by attorney
the plaintiff may apply to strike it out.

By the 5th Rule of the General Practice Rules Rule.
of Hilary Term, 1853,  a special admission of
prochein amy or guardian to prosecute or defend
for an infant, shall not be deemed an authority to

(a) Appendix No. 14.
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prosecute or defend in any but the particular action
or actions specified.”

Petition by In a case where an infant was only twenty-one

Jather. months old the Court admitted the father to sue as
prochein amy, upon a petition signed by kim on
behalf of the infant, and on the production of an
affidavit by the attorney stating the facts of the
case, and that, in his opinion, the infant had a good
cause of action (a).

APPLICATION TO SUE IN ForMA PAUPERIs.

Former The ancient practice of the Courts was to admit
PR ina public manner, in open Court, under the pro-
visions of 11 Hen. VII. c. 12, plaintiffs desirous of
doing so, to sue in formé pauperis.
This public admission has long been dispensed
with, and until 1853 it was only necessary for a
person proposing to sue in forméi pauperis to pro-
duce to one of the Judges’ clerks at chambers a
petition to the Lord Chief Baron and Barons, or
Lord Chief Justices and Justices of the Court in
which the action was brought, to be allowed to pro-
secute the suit in the manner required (), and an
affidavit that he, the petitioner, was not worth 5L
in the world, except his wearing apparel, and the
matter in question in the cause (¢). Upon these
documents the order was granted.
Case to be At the present time, in addition to the petition
et * and affidavit above mentioned, “ No person shall
be permitted to sue in formé pauperis unless a case
laid before counsel for his opinion, and his opinion

(a) Eades v. Booth, 8 Q. B. 718.
(b) Appendix No. 15. (¢) Appendix No. 16.
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thereon, with an affidavit of the party or his at-
torney that the same contains a full and true state-
ment of all the material facts to the best of his
knowledge and belief, shall be produced before the
Court or Judge to whom application may be
made” (a).—Reg. Gen. H. T, Reg. 121.

The order to sue in formé pauperis may be obtained Order.
at any stage of the proceedings, and, once obtained,
permits the plaintiff, upon its production, to obtain,
free of all costs and charges whatever, all sum-
monses, orders and other proceedings which, during
the progress of the action, he may require; and “ no
fees shall be payable by a pauper to his counsel
and attorney, nor at the offices of the masters or
associates, or at the Judges’ chambers or elsewhere,
by reason of a verdict being found for such panper
exceeding 51.”—Reg. Gen. H. T'. 1853, Reg. 121.

A copy of the order, when obtained, should be Copy order.
served upon the opposite party ; and it is necessary
for the plaintiff or his attorney at all times to have
the means of ready access to the original order, as
the clerks and officers, whose assistance he requires
from time to time, will not issue gratuitously any
proceeding unless upon the actual production of such
order at the time of the application. A separate order
must be obtained in each cause, and will be granted
in all ordinary actions, except, perhaps, “ qui
tam” (b) and “slander;” and it is doubtful whether
not in these cases also.

“ Where g pauper omits to proceed to trial, pur- Omitting to

suant to notice, he may be called upon by a rule to far

(a) Appendix No. 17,
(b) Hawes v. Johnson, 1 Y. & J. 10.
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show cause why he should not pay costs, though be
has not been dispaupered (a), and why all further
proceedings should not be stayed until such costs
shall be paid.”—Reg. Gen. H. T., Reg. 122.
And the expense of an unsuccessful motion by the
pauper against his attorney for making him, through
negligence, liable to pay these costs, must be met
by the pauper, notwithstanding his order to sue in
formé pauperis (b).

It should be remarked, also, that a pauper is not
entitled to amend his proceedings as a matter of
right, without tendering the costs occasioned by

Amending such amendment to the opposite party(c). And

Procecdi®€® also, that if he proceed vexatiously or act with
unnecessary delay, the Court will dispauper him (d),
but when so dispaupered he is not liable for costs
previously incurred (e).

APPLICATION FOR LEAVE TO PROCEED IN AN
ACTION, WHERE PERSONAL SERVICE OF THE
WRIT oF SUMMONS CANNOT BE EFFECTED.

Scarcely any alteration of the law in modern
times has tended to introduce more ex parte appli-
cations into the chambers of the Common Law
Judges, than the provisions made by the first
Common Law Procedure Act (15 & 16 Vict. c. 76,
8. 17) respecting the method of proceeding in an

(a) Bell v. Port of London Assurance Company, 1 L. M. & P.
91.

6!

(b) These costs are costs of the day, Gore v. Morphew, 8
Dowl. 137.

(c) Foster v. Bank of England, 6 Q. B. 878.

(d) Taylor v. Lowe, 2 Str. 983 ; Bedwell v. Coulstring, 8
D. & L. 767.

(e) Siowman v. Aynel, Fortes. 320,
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action when personal service of the writ of sum-
mons upon the defendant is found to be imprac-
ticable.

It is provided by the above-mentioned statute,
that ¢ the service of the writ of sammons, wherever
it may be practicable, shall as heretofore be per-
sonal ; but it shall be lawful for the plaintiff to
apply from time to time on affidavit to the Court
out of which the writ of summons issued, or to a
Judge ; and in case it shall appear to such Court or
Judge that reasonable efforts have been made to
effect personal service, and that either the writ has
come to the knowledge of the defendant or that he
wilfully evades service of the same and has not
appeared thereto, it shall be lawful for such Court
or Judge to order that the plaintiff be at liberty to
proceed as if personal service had been effected,
subject to such conditions as to the Court or Judge
may seem fit.”

It is necessary, from the wording of the Statute,
to show ¢ reasonable efforts” to serve the writ, as
well as knowledge or wilful evasion of the writ by
the defendant, and an affidavit showing knowledge
on the part of the defendant but failing to disclose
¢¢ reasonable efforts” to effect personal service, will
in general be deemed as imperfect as one showing
¢ reasonable efforts” to serve but omitting to depose
to any knowledge or evasion on the part of the
defendant.

An affidavit, for instance, disclosing a single call
at the defendant’s residence, the leaving a copy
writ there, and the subsequent application of the
defendant for time to pay the debt, with an ad-
mission from himself that he had received the copy
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writ, has been deemed in numerous cases insuffi-
cient, as not disclosing any reasonable efforts to
serve the process; and for the same reason an
affidavit that the writ was inclosed in a letter to the
defendant, who replied thereto, acknowledging the
receipt of both letter and writ, has been rejected.
In such cases as these, however, the Judges have
sometimes allowed the plaintiffs to proceed with a
stipulation introduced into the order, that no more
costs should be recovered on account of substituted
service than if the writ had been personally served
upon the defendant.

The question as to what are and what are not
¢ reasonable efforts” must, of course, be deter-
mined by the circumstances of each particular case.
The ordinary course is to prove three distinct
attempts to serve the writ at the defendant’s resi-
dence, intimation of the time at which the attempts
would be made having been previously given, (as
in the old practice relating to the writ of distringas,)
and these three calls are usually considered suf-
ficient, especially if the copy writ be left on the
first or second of them with the wife, daughter or
near relation of the defendant, who, on the last call,
gives satisfactory information as to the ultimate
disposal of the copy writ so left.

Where de- A difference of opinion exists as to the course to
?pndm: after be pursued in cases where the copy writ being de-
e Ilivered at the residence is taken to a parlour, bed-
room or elsewhere, and delivered to the defendant,
who appears at once before the process server and
acknowledges its receipt. The general opinion
seems to be, that a second copy writ ought to be
served upon him, although the process server being,
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in ordinary cases, only provided with one, this
course is usually impracticable. The same diffi-
culty arises where the defendant, suhsequently to
the writ being left at his dwelling-house, comes
to the plaintiff or to his attorney and confesses his
knowledge of the action. In both these cases,
however, the order is continually granted where
other attempts to serve, more or less numerous, are
deposed to.

Although the Judge, to whom application is
made, is empowered to put the plaintiff under what-
ever conditions he may think fit, it is rarely that
any conditions are imposed save the proviso usually
but not invariably introduced into ¢ orders to pro-
ceed,” that such procedure shall not take place
until the expiration of three days from the time
when a copy of the order shall have been left at the
defendant’s residence, or at the place where the
efforts to serve the writ were made.

Affidavits, describing calls at the place of busi-
ness of the defendant, or at any place other than the
defendant’s residence, and not explaining how calls
at the residence came to be omitted or abandoned,
have usually been deemed insufficient.

If the plaintiff or his attorney neglect to have the
order drawn up immediately, it will be necessary for
him, upon the day when he applies for it, to make
a fresh search for the defendant’s appearance and
to amend and reswear his affidavit, bringing the
averment of the defendant’s non-appearance down
to the day upon which he applies for the order.

It is hardly necessary to remind the reader that
no application to proceed as if personal service had
been effected should be made before the number of
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days limited in the writ for the defendant’s appear-
ance has fully expired. If such be done, the order
will be refused, and a fresh attendance at chambers,
at a proper period, with a new affidavit of search
for appearance, will be necessary (a).

PROCEEDINGS AGAINST A BRrITISE SUBJEOT OR
FOREIGNER RESIDING OUT OF THE J URISDIC-
TION OF THE CoURTS.

The application to a Judge at chambers to pro-
ceed aguainst a British subject or foreigner, residing
out of the jurisdiction of the Courts, is regulated by
the 18th and 19th sections of the 15 & 16 Vict.
c. 76.

The application is an ex parte one, made upon
an affidavit, which must disclose to the satisfaction
of the Judge :—

1st. Either that the defendant is a British subject
or alien, ’

2ndly. That there is a cause of action, which
arose within the jurisdiction of the Superior Courts,
or in respect of the breach of a contract made within
the jurisdiction.

8rdly. That a writ of summons has been issued
in the form prescribed by the said statute, and either
that such writ was personally served upon the de-
fendant, or that reasonable efforts were made to
effect personal service, and that it came to his
knowledge, and that he wilfully neglects to appear
to the writ, or that he is living out of the jurisdic-
tion of the Court in order to defeat and delay his
creditors (b).

a) Appendix No. 18.
b) Appendix No. 19.
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Upon an affidavit, disclosing these particulars,
an order will issue directing the plaintiff to file a
declaration against the defendant ; to serve the de-
fendant with a notice to plead in days,
together with particulars of demand and a copy of
the order, and permitting the plaintiff, in case the
defendant do not plead within the time limited by
the order, to prove the debt sued for before the
Master, and to sign final judgment for the amount
found by the Master to be due.

The affidavit of the foreign service of the writ
upon the defendant, or any other affidavit required
under the above provision, may, if necessary, be
sworn before any consul-general, consul, vice-
consul or consular agent (15 & 16 Vict. c. 76,
8.23); but such affidavit must purport to be signed
by such consular-general, &c., and must show
some proof of his official station, which is generally
afforded by affixing the seal of his office to the
affidavit before it is transmitted to England.

The only difference made by the statute in pro-
ceedings against a British subject and a foreigner
is with respect to the writ of summons and the
service thereof. The forms of the two writs are set
out in Schedule A., Nos. 2 and 3, to the 15 & 16
Vict. c. 76 ; and the statate directs, that in the case
of a British subject the writ itself shall be served,
while, in the instance of & foreigner, a notice alone
of the writ having been sued out is required, and
such notice is directed to be in the following

form :— .
¢ To — late of [ Brighton, in the county of Sussez] or
now residing at [Paris, in France].
“ Take notice, that A. B., of —— in the county of ——
England, has commenced an action at law against you, C.D.,
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in her Majesty’s Court of Queen’s Bench, by writ of that
Court, dated the —— day of —— A.p. 18—; and you are
required, within —— days after the receipt of this notice,
inclusive of the day of such receipt, to defend the said action,
by causing an appearance to be entered for you in the said
Court to the said action ; and in default of your so doing the
said A. B. may, by leave of the Court or a Judge, proceed
thereon to judgment and execution.

[Here state amount of claim as required by 8th section, but
allowing the defendant the time limited for appearance to pay

debt and costs. ]
(Signed) A. B, of — &ec.

E.ol;., of — &ec.
Attorney for A. B.”

If, either in the case of a British subject or of a
foreigner, the writ issued be accidentally the ordi-
nary writ of summons for service within the juris-
diction, and the defendant appear thereto, he will
be held to have waived the irregularity, and cannot
afterwards move to set aside the proceedings (a).

8o, also, where an order was made, giving the
plaintiffs leave to proceed on a writ served upon a
British subject abroad, the Court would not set the
judgment, signed in default of appearance, aside on
the ground that the cause of action did not arise
within the jurisdiction, that matter having been
decided on granting leave to proceed. It wassaid:
¢ Tt is not required that there should be a cause of
action, but that the Court or Judge should be
satisfied that there is one (b).

The number of days given to the defendant for
appearance, in the order, will bear reference to the
distance he is from England, and to the means of
access to the foreign part in which he resides.

Should the defendant be residing in one of the

(a) Forbesv. Smith, 10 Exc. 717.
() Hatton v. Whitehouse, 4 W. R. 463.
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British colonies, the affidavits required may be
made before a Justice of the Peace, whose official
nature must be certified by & notary public.

APPLICATION FOR LEAVE TO APPEAR IN AND
DEFEND AN ACTION BROUGHT UPON A BILL
oF ExCcHANGE, &ec.

The 18 & 19 Vict. c. 67, (The Bills of Exchange
Act,) for the purpose of preventing fictitious or
frivolous defences from being set up in actions
brought upon bills of exchange and promissory
notes, and thereby of stopping much delay in judi-
cial proceedings, especially in those commenced just
before or in the Long Vacation, overthrew an
ancient principle of the law, that every defendant
had a right to appear and to answer the matter
alleged against him in the writ directed to him in
the Sovereign’s name, That Statute enacts that—
¢ All actions upon bills of exchange or promis-
sory notes, commenced within six months after the
same shall have become due and payable, may be
by writ of summons,” &c.; ‘“and it shall be lawful
for the plaintiff, on filing an affidavit of personal
service of such writ within the jurisdiction of the
Court, or an order for leave to proceed, as provided
for by the Common Law Procedure Act, 1852, and
a copy of the writ of summons and the indorsements
thereon, in case the defendant skall not have ob-
tained leave to appear and have appeared to such
writ according to the exigency thereof, at once to
sign final judgment in the form contained in
Schedule B. to this Act annexed, (on which judg-
ment no proceeding in error shall lie,) for any sum
not exceeding the sum indorsed on the writ, to-

D

Statute,
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gether with interest at the rate specified (if any) to
the date of the judgment, and a sum for costs to be
fixed by the Masters of the Superior Courts, or
any three of them, subject to the approval of the
Judges thereof, or any eight of them, (of whom the
Lord Chief Justices and the Lord Chief Baron
shall be three,) unless the plaintiff claim more than
such fixed sum, in which case the costs shall be
taxed in the ordinary way, and the plaintiff may,
upon such judgment, issue execution forthwith.

¢ JI. A Judge of any of the said Courts shall,

upon application within the period of twelve days
Jrom such service (a), give leave to appear to such
writ and to defend the action, on the defendant pay-
ing into Court the sum indorsed on the writ, or
upon affidavits satisfactory to the Judge, whieh
disclose a legal or equitable defence, or such facts
as would make it incumbent on the holder to prove
consideration, or such other facts as the Judge may
deem sufficient to support the application, and on
such terms as to security or otherwise as to the
Judge may seem fit.

« III. After judgment, the Court or a Judge
may, under special circumstances, set aside the judg-
ment, and, if necessary, stay or set aside execution ;
and may give leave to appear to the writ and to
defend the action, if it shall appear to be reasonable
to the Court or Judge so to do, and on such terms
as to the Court or Judge may seem just.

“ IV. In any proceedings under this Act it shall
be competent to the Court or & Judge to order the
bill or note sought to be proceeded upon to be forth-
with deposited with an officer of the Court; and

(a) Appendix No. 20.
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farther to order that all proceedings shall be stayed
until the plaintiff shall have given security for the
costs thereof.” ,

Y. (Gives the same remedy for recovering ex-
penses of “noting” as for recovering the amount
of the bill.)

IX. (Directs that the Act may be applied to al]
Courts of Record throughout England and Wales.)

In order better to carry into effect the provisions Rules.

of this Act, three several rules were framed. The
first, in Michaelmas Term, 1855, related to costs,
and is as follows : —

¢ —— costs to be allowed in cases in which the
plaintiff has signed final judgment for default of
appearance :—

¢ Above 201. £ s d.

“ Agency on country cases, in-
cluding mileage .

.4 0
“Towncases .3 8

0
0
¢ Under 201
“ Agency on country cases, in-
cluding mileage . . .3 2 0
“ Town cases .2 14 0”

The second rule (November 26, 1855) scts forth
the several indorsements to be made upon writs
issued under the provisions of the Act.

“This writ was issued by E. F., of &c., attorney
for the plaintiff [or by A. B.], who resides at
[mention the city, tonn or parish, and also the
name of the hamlet, street and number of the house
of the plaintiff’s residence].

“ The plaintiff claims —— pounds, principal and
interest, [or —— pounds, balance of principal and

D2
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interest,] due to him as the payee [or indorsee] of a
bill of exchange [or promissory note] of which the
following is a copy.

[Here copy bill of exchange or promissory note,
and all indorsements upon it.]

“ And also —— shillings for noting (¢f noting
has been paid) and £ — for costs. And if the
amount thereof be paid to the plaintiﬂ' or his attorney
within FouR days from the service hereof further
proceedings will be stayed.”

¢ NoTICE.

cticetobe (¢ Take notice, that if the defendant do not ob-
writ. tain leave from one of the judges of the Courts
within twelve days after having been served with
this writ, inclusive of the day of such service, to
appear thereto, and do not within such time cause
an appearance to be entered for him in the Court
out of which this writ issues, the plaintiff will be
at liberty at any time after the expiration of such
twelve days to sign final judgment for any sum not
exceeding the sum above claimed, and the sum of
£ for costs, and issue execution for the same,
‘““Leave to appear may be obtained on an ap-
plication at the Judge’s Chambers, Serjeants’ Inn,
London, supported by affidavit, showing that there
is a defence to the action on the merits, or that it
is reasonable that the defendant should be allowed
to appear in the action.”

Indorsement to be made on the Writ after
Service thereof : —
% This writ was served by X.Y.on L. M. (the
defendant),on Monday, the —— day of ——,186—.
“ By X. Y."
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The third, and only remaining rule having imme-
diate reference to proceedings under this Act, is
dated January 30, 1858.

¢“ It 18 HEREBY ORDERED that where a defend-
ant obtains leave to appear according to the said
Act, and enters appearance to any such writ ac-
cording to the said rule of Michaelmas Term, 1855,
the plaintiff may include in his declaration, together
with a count on the bill of exchange or promissory
note (as the case may be), a count upon the con-
sideration, ifany, between the plaintiffand defendant
for the bill of exchange or promissory note, and
deliver a particular of demand accordingly.”

It has beendecided (a), by theCourt of Exchequer, Bankers
that a banker’s cheque is, for the purposes of this “**%"*
Act, a promissory note, and that the holder thereof
is entitled to a summary remedy under the Statute.

It has also been decided (b) that a defendant has Defence.
a right to set up any defence to a bill of exchange
which is not merely fictitious, and cannot be de-
prived of the right under this Act.

The practice at chambers with respect to pro- Practice.
ceedings under the 2nd section of the Statute, ¢. e.,
the obtaining leave to appear by a defendant, is

extremely simple. An affidavit averring that the Amdavit.

defendant has been served with the writ of sum-
mons, and disclosing a legal or equitable defence
to the action, is all that is required. To this, a
copy of the writ of summons ought in strictness
to be annexed, although this is not essential. The

(@) Eyre and another v. Waller, W. R. Exc. p. 450.
(b) Maithews v. Marsland, W. R. Exc. p. 254.
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Judges at chambers appear to construe very libe-
rally the words of the Statute,—¢legal or equitable
defence, or such facts as would make it incumbent
on the owner to prove consideration,” probably be-
eause of the hardship which might be inflicted
upon the defendant should he be deprived of the right
of proving his -defence, however slight the same
might be. Nevertheless, an averment that the de-
fendant ‘“has a defence on the merits,” without
setting out the particulars of it, is wholly insuffi-
cient ; as is also a simple averment of no considera-
tion having been received.

The affidavit upon which the application 1is
grounded should be left with the Judge’s clerk the
day previous to that on which the order is re-
quired, or at all events an hour or two before the
expected arrival of the Judge; and the order ob-
tained upon it must be delivered, together with an
appearance drawn up in its proper form, to the
officer at the Appearance Office, who will cause
such appearance to be entered in the book kept
for that purpose.

The defendant by. the writ is called upon to
appear within a certain number of days limited
therein, but should he fail to do so, and the plain-
tiff neglect to sign judgment at the expiration of
those days, he may enter an appearance pursuant
to order after the exigency of the writ has expired,
and such appearance will not be set aside.

Setting aside  The power given under the third section of the

judgment.

Statute for the Court or Judge to set aside the
judgment, and, if necessary, stay or set aside exe-
cution, and give leave to appear, is very rarely ex-
ercised,—only, it is believed, where a very strong
defence has come to light after the signing of such
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judgment, or where the application to appear and
defend has been delayed by unaveidable circum-
stances.

The provisions of the Statute are by the 19 & County
20 Vict. c. 108, 5. 4, in the case of debts upon Courts
bills of exchange and promissory notes not exceed-
ing 20L., extended to the County Courts.

APPLICATION YOR LEAVE TO DEFEND BY LAND-
LORD ON A WRIT oF EJECTMENT BROUGHT
AGAINST A TENANT IN PossgssioN.

The 15 & 16 Vict. c. 76, s. 209, in substance Statute.
enacts, that “every tenant to whom any writ in
ejectment shall be delivered, or to whose knowledge
it shall come, shall forthwith give notice thereof to
his landlord, or his bailiff, or receiver, under penalty
of forfeiting the value of three years’ improved or
rack rent of the premises demised or holden in the
possession of such tenant, to the person of whom
he holds, &ec.;” and also that ‘“any person, not
named in the writ of ejectment as defendant in such
writ, shall, by leave of the Court or a Judge, be
allowed (a) to appear and defend on filing an affida-
vit,showing that he is in possession of the land, either
by himself or his tenant;”” and power is also given
to the Court or a Judge to “strike out or confine
appearances and defences set up by persons not in
possession by themselves or their tenants” (sect.
176).

The order to appear and defend as landlord is order.
given as a matter of course by the Judge’s clerk,
and upon obtaining it the party is ‘“to enter an
appearance according to the Common Law Pro-

(@) Appendix No. 21.
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cedure Act, 1852, entitled in the action against the
party or parties named in the writ as defendant or
defendants, and forthwith to give notice of such
appearance to the plaintiff’s attorney, or to the
plaintiff if he sues in person.” (Reg. Gen. H. T.
1853, Reg. 113.)

And a person so appearing shall state in his ap-
pearance that he appears as landlord, and such per-
son shall be at liberty to set up any defence which
a landlord has heretofore been allowed to set up and
no other, 15 & 16 Vict. c. 76, s. 173.

If a landlord shows the Court or Judge, in the
ordinary manner, that he is in possession of the
land by himself or tenant, he has then a right to
the order to defend, and no terms can be imposed
upon him in respect of his appearance and defence.
(Butler v. Meredith, 24 L. J. Exc. 239 ; Doe d.
Hudson v. Jameson, 4 Man. & Ry. 570.)

SiaNING JUDGMENT IN EJECTMENT WHERE
DEFENDANT HAS NOT BEEN PERSONALLY
SERVED WITH THE WRIT.

Personal service of the writ of ejectment must
be service upon the tenant in possession, and in the
affidavit required to be filed before judgment for
non-appearance can be signed the person served
must be expressly called “A. B., the tenant in
possession” —occupier, tenant (simply), &e., will
not be sufficient.

Where a defendant has not been personally
served, the order of a judge must be obtained be-
fore judgment for non-appearance can be signed,
and in an action against several defendants, judg-
ment for non-appearance can only be signed against
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those who have been personally served with the

writ, while an order must be obtained to proceed
against the remainder. In the case of joint tenants,
personal service upon one is sufficient, and when the 3Pen one,
Pproperty sought to be recovered is severable so far

as the rights of the defendants are concerned, im-
mediate judgment may be had against those who

were personally served and have not appeared.

If personal service has not been effected, due pue ervice.

service must be shown before the order to proceed
will issue, the averment being that the deponent
served A. B. the tenant in possession, by, &c.
The particular acts constituting ¢ due service’” have
never yet been defined, although the principle is
well recognized, that there must be sufficient facts
to warrant an inference that the writ has come to
the defendant’s knowledge. Hence an averment
that the writ was given to the wife at the defendant’s
residence, or to the wife, she and her husband then
living together, is sufficient; while delivery to a son,
daughter, parent, relation or friend, even at the
“defendant’s dwelling, is not enough, unless there be
also an averment that the writ came to the defend-
ant’s knowledge, and that he wilfully evades service
of the same, or except there is reasonable evidence
to infer that the writ so came to his knowledge.

If the premises be entirely vacant and unoccu- Lo
pied, a copy of the writ may be posted upon the ™ ’
¢ door of the dwelling-house, or other conspicuous
part of the property;” and after waiting sixteen
days, a Judge’s order may be applied for, in order
to proceed to sign judgment, 16 & 17 Vict. c. 76,

8. 170.
The vacant possession referred to in the above
D5
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gection, is determined to be an entire and absolute
abandonment on the part of the defendant, and
every other former inmate, of the premises sought
to be recovered ; and therefore if any individual, or
any articles of furniture, remain there, there is no
vacant possession within the meaning of the statute,
and it will not be sufficient in such a case to stick
up the copy writ on the premises, even if the de-
fendant he subsequently discovered and informed of
the proceeding.

Where an application is made to a Judge for an
order to sign judgment, for non-appearance in an
action of ejectment for the mon-payment of rent,
the contents of the affidavit upon which the order
is asked for must be in accordance with the enact-
ments contained in the 15 & 16 Vict. c. 76, s. 210.

There must be in such affidavit—

1st. A distinct averment that one half year’s
rent was due before the service of the writ in re-
spect of the demised premises.

2ndly. An averment  that no sufficient distress
was to be found on the demised premises, counter-
vailing the arrears then due,” —which averment will
not be dispensed with, even in the case of vacant
possession, where the plaintiff swears that the pre-
mises are ¢ wholly deserted.”

Srdly. A right, shown on the part of the lessor,
to re-enter the premises in case of the non-payment
of rent within a stated time, and this is usually
shown by reciting the particular covenant of the
lease or agreement relating to such re-entry.

4thly. An averment of personal service of the
writ of ejectment upon the defendant, or of due
service upon his wife, &c., #s explained heretofore,
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bection, is determined to be an entire and absolute
abandonment on the part of the defendant, and
every other former inmate, of the premises sought
to be recovered ; and therefore if any individual, or
any articles of furniture, remain there, there is no
vacant pnsseskon within the meaning of the statute,
and it will not be sufficient in such a case to stick
up the copy writ on the premises, even if the defendant
he subsequently discovered and informed of
the proceeding.
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or of an impossibility legally to serve the said writ,
or of no tenant being in actual possession of the
demised premises; and in the two last-mentioned
cases, an additional statement that a copy of such
writ was affixed upon the door of the demised mes-
suage; * or in case such action in ejectment shall
not be for the recovery of any messuage, then upon
some notorious place of the lands, tenements or
hereditaments comprised in such writ of eject-
ment."”

5thly. A statement that due search has been
made by the deponent in the proper office, and that
no appearance can be found entered by, or on behalf
of|, the said defendant (a).

APPLICATION FOR A WRIT oF CAPIAS TO HOLD A
DEFENDANT TO BAIL,

The application for a Capias to arrest the De-
fendant during the progress of the cause, is grounded
upon the provisions of the 1 & 2 Viet. c. 110, s. 8, 1 &3 vict.
(The Abolition of Arrest on Mesne Process Act,)
which declares, that “if a plaintiff in any action
in a Superior Court shall, by affidavit, show to the
satisfaction of a Judge of such Court that he has
a cause of action agrinst the defendant or defend-
ants to the amount of 20/, or upwards, or has sus-
tained damage to that amount, and that there is
probable cause for believing that the defendant or
defendants, one or more of them, is or are about to
quit England unless he or they are forthwith ap-
prehended, it shall be lawful for such Judge, by a

(a) Appendix No. 23.
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special order, to direct that such defendant or de-
fendants shall be held to bail for such sum as sach
Judge shall think fit, not exceeding the amount of
the debt or damages.”
Defendant's  The application under this section of the Statute
ignorance of i8 always made ex parte, it being highly expedient
“PPHstlon. ¢ the interests of the plaintiff that the defendant
should be kept in entire ignorance of it; and it is
for this reason, probably, that the adjudication upon
the issuing of the writ is directed to be by a Judge,
and not by the Court, the proceedings of the latter
being always conducted in a more open and public
manner. N ’
Application  As a general rule, the Judges will entertain an
entertained .« . . . .
stany time. application for a capias on account of its pressing
importance, when they would not attend to any
other chamber business, whilst sitting in Court, at
their private residence, &c.
Grest care 1t is hardly necessary to premise, that in a pro-
Traming adi- ceeding involving the defendant’s liberty, the ut-
9l & most degree of accuracy is required in the afidavit
upon which the order is grounded, and the true test
of the sufficiency of the averments in such affidavit,
so far as their strength is concerned, and assuming
that upon the deductions to be drawn from them
the writ ought to issue, is, can perjury be assigned
against the deponent if the allegations be false ?
Formalerrors W hilst, however, great strictness in the substan-
velisaumoro- tive portions of the afidavit is required, the more
ceeding®:  formal parts are regarded with less attention, and
the description of the defendant by initials, or even
by a wrong name, or without any christian name,
no longer invalidates the proceedings, provided it
appears that due diligence has been used to obtain
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knowledge of the proper name. (Reg. Gen. H.T.
1853, Reg. 82.)

The affidavit (which, if a writ of summons has The afidavit
been already issued, should be entitled in the cause) bail.
and may be made by any person, whether a party to
the suit or not, must contain averments : —

1st, That the defendant is indebted to the plain- The debt.
tiff in a sum exceeding 20/, and must set forth the
nature of that debt(a).

The cause of action stated in the affidavit should cause of
be the same as that afterwards alleged in the decla- setion.
ration ; and if it be otherwise, the order may be
rescinded, and the defendant discharged out of cus-
tody. The declaration may, however, contain other
causes of action than that mentioned in the affidavit,
so long as it contains that one. The existence of
the plaintiff’s right of action at the time of the ap-
plication must also be positively sworn to, and
such right must not be an accruing one, but a right
complete and perfect.

Where the action is for unliquidated damages,
strictly speaking, the plaintiff should aver that he
has sustained damage exceeding 20L.; but his omis-
sion to do so will not be fatal to the application, if
the facts disclosed enable the Judge to form that
opinion, and to satisfy himself that a Jury, if they
found a verdict for the plaintiff, would accompany
it with an amount of damages sufficient to bring the
application within the provisions of the statute.

The averment that the defendant ¢ is indebted to
the plaintiff” must be distinct and clear, as must be
also the assertion that the plaintiff ¢ has a cause of
action against the defendant ;” if the latter be not

(a) Langton v. Wetherell, 14 M. & W, 104.
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sworn to, it may be that the debt spoken of is pay-
able in futuro, and no capias ought to issue.

2ndly. It must be deposed, that the defendant
“ig about to quit England unless he be forthwith
apprehended.” The mere statement that the plaintiff
“ believes,” ¢ verily believes,” ¢ has heard,” ¢ has
certain knowledge,” &e., that the defendant is going
abroad, is insufficient ; it must clearly appear upon
what his belief is grounded, and if it be upon the
information of a third party, that person’s name,
together with the time and place of the conversation
during which the plaintiff gained his knowledge,
must be set out.

It should be shown that the defendant is about
to quit England forthwith, facts showing a general
intention to quit the country at some future time are
insufficient; and it is desirable, where practicable,
to disclose the name of the ship, and time of her
passage, by which the defendant has made arrange-
ments to travel.

The quitting England for any purpose is sufficient
cause upon which to ground an arrest against such
a defendant as above mentioned, nor need his inten-
tion to evade payment be disclosed in the affidavit.

The only exceptional cases are those of persons
leaving England for a limited period in the carry-
ing out of their ordinary business, and who, it may
be reasonably presumed, have an intention to return
in due course. The practice of excluding such in-
dividuals, however, from the ordinary operation of
the statute is by no means uniform, some of the
Judges meking no exception whatever in their
favour.

It is unnecessary that the probable absence from
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the country should be long continued, if the de-
fendant is likely to be out of the jurisdiction, when
in the ordinary course of the suit execution would
issue, he is a proper person to be held to bail.

3rdly. Although an order for a capias may be writor
applied for at any stage of the proceedings, a writ """
of summons must actually have been sued out
against the defendant before the application will be
granted, and an averment to that effect must be
contained in the affidavit. The affidavit of debt,
and of intention to leave England, may indeed, if
convenient, be prepared before any writ of summons
is issued, and may be sworn to, and in such case
ought not to be entitled in any cause ; but before the
order for the capias can issue, the writ of summons
must have been actually sealed, in order that the
applicant may come under the statutory descrip-
tion of “ a plaintiff in a cause,” and as this is the
only object in enforcing the prior issue of the writ,
it is unnecessary that it should have been served
upon the defendant when the application is made—
merely issuing it being sufficient.

Where the defendant has been arrested in the Absconding
country, under the provisions of the 14 & 15 Vict, "™ 4%
c. 52, 8. 1, “ The Absconding Debtors’ Act,” and
the plaintiff, under the enactment contained in that
statute, within seven days after the defendant’s
arrest seeks to obtain an order for a writ of capias
from a Judge of a Superior Court, an office copy
of the affidavit under which the warrant for arrest
has been obtained, certified in due form by the
officer in whose custody the original affidavit is,
will be received in place of the ordinary affidavit of
defendant’s debt and intention to leave the country,
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and upon reading such office copy (if deemed suffi-
cient), and an affidavit of the issuing of a writ of
summons, the Judge will direct the writ of capias
to issue (a).

If the application to hold to bail be successful,
the Judge will indorse upon the affidavit the amount
for which bail is to be taken, and his clerk will
draw up an order for the plaintiff  to be at liberty to
issue, within ten days from the date (thereof ), one or
more writ or writs of capias into one or more dif-
ferent counties, as the case may require, against the
defendant, to hold him to bail for £ (the sum
JSized by the Judge).”

This order is not served upon the opposite side,
but upon its being taken with a properly prepared
writ to the Master’s office, the writ will be sealed,
and the officer sealing it will retain the Judge’s
order as his authority for doing so. The writ itself
is then ready for the hands of the sheriff.

The affidavits or affidavit used will be filed by
the Judge’s clerk, and inspection of them will not
be granted to any applicant, until the defendant is
actually in custody, nor any information given as
to whether an order for a capias has or has net
issued, in order that the defendant, who might
otherwise defeat the operation of the writ by imme-
diately leaving England in a secret manner, may
be kept in entire ignorance of the whole proceeding.

Discharge of The 6th section of the statute, under the provi-

defendant.

sions of which all the proceedings just enumerated
are taken, directs:—¢ That it shall be lawful for
any person arrested upon any such writ of capias,

(a) Appendix No, 24.




COMMON LAW JUDGES’ CHAMBERS.,

to apply at any time after such arrest to a Judge of
one of the Superior Courts at Westminster, or to
the Court in which the action shall have been com-
menced, for an order or rule on the plaintiff in such
action, to show cause why the person arrested
should not be discharged out of custody, and that
it shall be lawful for such Court or Judge to make
absolute or discharge such order or rule, and to
direct the costs of the application to be paid by
either party, or to make such other order therein as
to such Judge or Court shall seem meet: provided
that any such order made by a Judge may be dis-
charged or varied by the Court on application
made thereto by either party dissatisfied with such
order.”

‘Where a defendant has been improperly arrested, Improper
as upon a Sunday, or in a county into which no ™"
writ has been issued, &c., or where the affidavit,
order, or writ, is in the fact of it defective, the ap-
plication under the above section, which must be
““ to discharge the defendant out of custody,” and
not to rescind the order or set aside the writ, should
be made usually to a Judge at chambers with as
little delay as possible, and affidavits of facts not
deposed to in the affidavit on which the capias
issued may be used. In one case (Pegler v. Heslop,
1 Exc. 437), the Court of Exchequer permitted the
defendant to deny the plaintiff’s right of action,
although this was subsequently not allowed in
Copeland v. Child,1 B. C. C. 176; the truth of
the averment, that the defendant was forthwith
about to leave England, is frequently made a matter
of dispute, in applications for a discharge, and the
fact of his having a house full of furniture, or money
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at his bankers, &c., are all taken as evidences ne-
gativing such intention. A simple denial that the
plaintiff, or person making the original affidavit,
mwas informed either by the defendant or a third
person that the defendant was about to leave Eng-
land is, however, altogether insufficient for a dis-
charge, even if accompanied with attempted proofs
that he could not have been so informed.

Where the discharge is asked for, on the ground
of irreqularity in the affidavit, order, or writ, the
135th rule of Reg. Gen. H. T. 1853, comes into
operation, which directs that “ no application to
set aside process or proceedings for irregularity shall
be allowed unless made within a reasonable time,
nor if the party applying has taken a fresh step
after knowledge of the irregularity.”” And the
summons taken out must conform to the provisions
of the 136th rule, which directs that ¢ where a
summons is obtained to set aside proceedings for
irregularity, the several objections intended to be
insisted upon shall be stated therein.” The ¢ rea-
sonable time” mentioned in the first of the above
rules has been declared to mean the time limited
for putting in bail.

Where the summons is dismissed without any
order, the defendant will have to pay all the costs
of the application.

APPLICATIONS CONNECTED WITH BaIlL
Bonbs, &c.

A defendant who has been arrested by the she-
riff upon a capias, if he obtain his discharge by
entering into a bail bond, has eight days’ time in
which to put in special bail, bail over, or bail to
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the action, as it is indiscriminately called. If he
has not executed a bail bond, but remains in the
sheriff’s custody, he may put in special bail at any
time before execution issues, although final judg-
ment may actually have been signed against him,

67

The number of special bail admltted is usually, Number of

but not invariably, tmo, and the largeness of the
debt will alone permit the introduction of a greater
number : five and six have on special occasions
been allowed ; but where more than two are required,
the Judge’s special order must be obtained. (Reg.
Gen. H. T. 1853, Reg. 91.)

special bail.

In the country, bail may be put in before a Com- Putting in

missioner, or before a Judge of assize ; in London,
before a Judge of one of the superior Courts of Com-
mon Law at Westminster ; or, if they be all absent
from town, before a Commissioner appointed under
the provisions of the 1 & 2 Vict. c. 45.

The obligation entered into by special bail is,

that the defendant in the action shall, if condemned, .

satisfy the costs and condemnation, or render him-
self into the custody of the keeper of the Queen’s
Prison; and they also agree, that if he fail to per-
form one or other of these engagements, then that
they themselves will become jointly and severally
liable.

In order, therefore, that the bail may, if it be- ‘;vzho may be

comes necessary, be compelled to satisfy the plain-
tiff, only those persons are legally fitted to become
bail who have the pecuniary means of discharging
their obligation, and who are not privileged by rank
or office from arrest, while, to prevent the likeli-
hood of their eluding the process of the Court,
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frecholders or householders alone, and they within
the jurisdiction of the Court, are eligible.

The law has also excepted from becoming bail
(except under particular circumstances hereafter to
be mentioned), practising attorneys and their clerks,
sheriffs’ officers, bailiffs, and persons concerned in
the execution of process. (Reg. Gen. H. T. 1853,
Reg. 94.)

There are two distinct cases in which special bail
is put in, and in each case for an entirely different
purpose.

The first is, where the defendant, having been
arrested, and having given a bail bond to the she-
riff and been discharged thereupon, is desirous of
again entering into custody for the purpose of pro-
tecting the bail given to the sheriff from the opera-
tion of the bail bond if enforced against them, or
where his bail to the sheriff are desirous of his so
doing ; the office of the special bail put in in such
a case as this is simply to render the defendant
into custody, and such bail are technically known as
“ bail to render,” and are employed where bail to
the action willing to liberate the defendant during
the progress of the cause cannot be obtained.

The second use of special bail is, as before ex-
plained, to secure to the plaintiff the satisfaction of
his judgment if recovered, either by payment, or by
the imprisonment of the debtor, and to allow the
debtor in the meantime to be at large.

Bail to render may be put in either by the de-
fendant himself, by the bail accepted by the sheriff,
or by the sheriff himself. The defendant, being
once legally out of custody, cannot again be incar-
cerated by any other method than that of putting in
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special bail, whose prisoner the defendant imme-
diately becomes, and who may at any time release
themselves from their obligation by rendering him
into custody.

In the case of bail to render,*the exception re-
specting attorneys, &c., made in the 93rd Rule, does
not extend, and as no justifying is required from
such bail, any person is eligible, even if, as is fre-
quently the case, hired for the purpose.

There are three distinct methods used in practice
for putting in and perfecting bail.

1st. Simply putting in the bail before a Judge
or Commissioner, without any affidavit of their fit-
ness or capability, leaving the plaintiff in the action,
after due notice, to object to them; and if he does not
do so, subsequently disclosing their condition, &c.,
upon oath.

2ndly. Putting in the bail, and at the same time
filing affidavits respecting their circumstances and
pecuniary stability, usually called affidavits of suf-
ficiency.

3rdly. After giving due previous notice to the
defendant, putting in and perfecting bail at one and
the same time.

Whichever of the above methods be adopted, a Putting in

parchment form, called the ¢ bail piece,” must be
obtained at the stationers, and properly filled up,
with the names of the bail, and the nature and
amount of their responsibility (a), and this docu-
ment, together with the bail themselves, must be
conveyed to the Judge’s chambers.

The bail can only be taken, it should be remem-

(a) Appendix No. 25.

Three
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bered, when the Judge is personally in attend-
ance,

If the bail be in an action in the Queen’s Bench
or Exchequer, they will be addressed by the Judge’s
clerk in the following manner:—

“You A. B. and C. D. do juintly and severally undertake
that if E. F. [tke defendant]shall be condemned in this action
at the suit of G, H. [the plaintiff ], he shall satisfy the costs
and condemnation or render himself into the custody of the
keeper of the Queen’s Prison, or you will do it for him. Are
you content ?”’

If the action be in the Common Pleas, the form
is somewhat different : — '

“You A. B.and C. D. do severally acknowledge to owe to E.
F. [the plaintiff ] the sum of £ —— a-piece, to be levied upon
your several goods and chattels, lauds and tenements, upon
condition that if G. H. [the defendant] be condemned in the
said action, he shall pay the condemnation, or render himself
a prisoner to the Queen’s Prison for the same, and if he fail
so to do, you A. B. and C. D. do undertake to do it for him.
Are you content ?’’

The bail severally consenting to the conditions
above expressed, and signing the bail piece, though
their signatures are not absolutely necessary to
its validity, a memorandum of the bail having
been put in is written on the bail piece by the
clerk, to which the Judge’s signature is attached,
the bail piece is left at the proper office, and the bail
are put in.

The defendant if at large is now legally in the cus-
tody of his bail, and they may (should they be put in
simply for the purpose of rendering) at once arrest
the defendant, and commit him to the custody of
the keeper of the Queen’s Prison, or of the keeper
of the gaol of the county in which he is taken, at
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the option of the party arresting, and such arrest
may take place, irrespective of the privileges allowed
to the defendant in ordinary arrests, on a Sunday,
whilst proceeding to Court as a witness, &c.

If the render be to the Queen’s Prison, the bail
piece must be produced at chambers, and have
indorsed upon it the following form of ¢ com-
mittitur’ or ¢ render piece,” which must be signed
by the Judge.

¢ The within-named C. D., having been rendered Render
in discharge of the w1th|n~named bail, is herebyp
committed to the custody of the keeper of the
Queen’s Prison, there to remain until, &c.”

The defendant being taken with the bail piece
and render piece to the Queen’s Prison will be re-
ceived as a prisoner there, and the documents will
be kept by the keeper as his authority for the im-
prisonment. If the render be to the county gaol, Renderto
the proceedings are regulated by the provisions of county gaal.
the 11 Geo. IV. & 1 Will. IV, c. 70, s. 21 (a),
whlch in substance enacts: —¢ that on application by
a deféndant or his bail, or either of them, for an
order to render a defendant to a county gaol, it
shall be specified on whose behalf such application
shall be made, the state of the proceedings in the
cause, for what amount the defendant was held to
bail, and by the sheriff of what county he was
arrested, which facts shall be stated in the order;
and on such order being lodged with the gaoler of
the county gaol in which such defendant was so
arrested, the defendant may be rendered into his
custody in discharge of the bail, and on such lodg-
ment and render a notice thereof, and of the de-

(e) Re-enacted by rule 106, Reg. Gen. H. T. 1853.
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fendant’s being actually in custody thereon, in
writing, signed by the defendant or his bail, or
either of them, or the attorney or agent, or any
or either of them, shall be delivered to the plain-
tiff’s attorney or agent, and thereupon the bail for
the said defendant shall be wholly exonerated with-
out entering any exoneretur.

A notice of the putting in of the bail for the
purpose of rendering need only be given to the
plaintiff where the render is intended to take
place after the expiration of the eight days limited
in the bail bond ; if in such case no notice be given,
the plaintiff, being ignorant of bail having been
put in at all, may proceed, upon the expiration of
the eight days, to put the bail bond in force, after
having taken an assignment thereof from the
sheriff.

We have already mentioned that special bail, for
the purpose of rendering the defendant, may be
put in either by the defendant, the sheriff’s bail, or
the sheriff himself; it should be observed, however,
that the latter parties cannot proceed to put in bail
adversely to the defendant until after the expiration
of the eight days already mentioned.

Perfecting We now proceed to consider the further steps
taken towards perfecting bail where the intention is
not to render the defendant.

Noticethat  The bail having been put in, as already described,

beitisputin. ond the bail piece filed with the clerk, notice thereof
must be given to the plaintiff or to his attorney (a),
either immediately, or at all events before the expi-
ration of the period limited in the bail bond, for the

(a) Appendix No. 26.
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bail are not legally put in until such notice is given ;
and if the notice be delayed beyond the eight days,
the plaintiff may proceed upon the bond, although
bail have “ de facto” been put in.

In order that the plaintiff may obtain all reason- Description,
able information respecting the bail, it is ordered *
by the 97th rule of Reg. Gen. H. T 1853, that
"¢ every notice of bail shall, in addition to the de-
scriptions of the bail, mention the street or place,
and number of the house (if any) where each of the
bail resides, and all the streets or places, and num-
bers (if any) in which each of them has been resi-
dent at any time within the last six months, and
whether he is a housekeeper or freeholder.”

The description of the bail alluded to in the
rule comprises his name and addition of degree,
trade and calling ; and the 92nd of the rules last
mentioned directs, that “ no bail of whom notice
shall be given shall be changed without leave of
the Court or a Judge.”

If the notice be incorrect, or do not comply
with the provisions made respecting it by statute
or rule, the plaintiff may urge the irregularity at
the time the bail justify, and it will probably be
fatal as against them, or at all events be the means
of allowing the plaintiff time to inquire into the
affairs of the persons proposed as bail.

After the receipt of the notice that bail has been Excepting to
put in, the plaintiff has twenty days to except to
the sufficiency of such bail.

These twenty days are to be exclusive of the
day apon which notice has been given. (Rule 174.)

The exception to the bail, if in town, is made by
entering in a8 book kept for that purpose, in the

E
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office where the bail piece is filed, 8 memorandum
of exception ; if in the country, it is made by in-
dorsing such memorandum upon the bail piece
itself, and by subsequently giving a written notice
thereof to the defendant’s attorney (a).

The twenty days just mentioned are, in country
cases, to reckon from ‘“next after the bail piece
is transmitted, and notice thereof given as afore-
said” (Rule 100); and the bail piece is directed to
be transmitted within eight days after the bail have
been putin. (Rule 95.)

Within four days after the receipt of the notice
of exception, the defendant is bound to justify the
bail put in, before a ¢ Judge at Chambers” (Rule
103) ; and if he omit so to do, the plaintiff may take
an assignment of, and proceed upon, the bail bond.

Previously to justifying, the defendant must give
a written notice of his intention so to do, to the
plaintiff’s attorney (b), mentioning the time and
place where the justification will take place, and
this notice will be sufficient if given two days before
the time of justification (Reg. Gen. H. T. 1853,
Reg. 102); and it is directed with respect to the
receipt of any prior notices of justification, which
have not been followed up by the defendant’s jus-
tifying, that ¢ whenever two or more notices of
justification of bail shall have been given be-
fore the notice on which bail shall appear to jus-
tify, no bail shall be permitted to justify without
first paying (or securing to the satisfaction of the
plaintiff, his attorney, or agent) the reasonable costs
incurred by such prior notices, although the names

(a) Appendix No. 27.
(b) Appendix No. 28.
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of the persons intended to justify, or any of them,
may not have been changed, and whether the bail
mentioned in any such prior notice shall not have
appeared or shall have been rejected.” (Reg. Gen.
H. T. 1853, Reg. 111.)

Upon the day, and at the hour mentioned in the
notice, the defendant’s attorney, together with the
bail if town bail, or with their affidavits if country
bail (@), and with the bail piece previously entered
into (which must be bespoke from the office where
it is filed), must appear at the judges’ chambers,
and if the plaintiff or his attorney be there to op-
pose the justification, he will be admitted before the
Jjudge in attendance ; if the plaintiff or his attorney
be not there, he will have to remain in attendance
for one hour after the appointed time, and then
upon the production of affidavits of justification, or
upon the bail answering satisfactorily the questions
put to them on oath by the judge’s clerk respecting
their being householders, &c., and as to their suffi-
ciency, and upon producing also affidavits of service
of the notice upon the plaintiff’s attorney, and of
his non-attendance, &c., the order for the allowance
of the bail will be drawn up.

Where, however, all parties attend before the
Judge, the bail will be separately sworn upon the
voir dire,and be examined as to their fitness by the
defendant, the plaintiff, or the Judge, and allowed
or disallowed accordingly, and no affidavit of jus-
tification will be necessary.

The matters contained in the Rules of Court, &c.,
upon which questions as to the sufficiency of the
bail may be founded, are principally—

(a) Appendix No. 29.
E 2
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1. That each bail is worth “ double the amount
sworn to over and above what will pay his just
debts, and dver and above every other saum for
which he is then bail,” the exception being when
the sum sworn to exceeds 1,000, ¢ when it shall
be sufficient for the bail to justify in 1,000.. beyond
the sum sworn to.” (Reg. Gen. H.T'., Reg. 101.)

2. That the bail have not been indemnified by
the defendant or his attorney. (Ibid. Reg. 93.)

3. That the persons, or either of them, proposed
as bail are not nor is a practising attorney, or clerk
to a practising attorney, or a sheriff’s officer, bailiff
or person concerned in the execution of process.”
(Ibid. Reg. 94.)

4. That the persons, or either of them, are or is
housekeepers or a housekeeper, freeholders or a
freeholder.

The plaintiff’s right to except to the bail extends
to cases where ¢ bail to the sheriff becomes bail to
the action, and where he has taken an assignment
of the bail bond.” (Ibid. Rule 86.)

If the bail justified are country bail, and justify
in the usual manner upon affidavit, the plaintiff or
his attorney will be allowed to except only upon
affidavit, and will not be sworn or give his excep-
tions vivd voce.

The plaintiff’s attorney may, if he think fit, upon

examine into justification being offered, or at its termination, ap-

ply for further time to examine into the truth of the
averments made by the bail, and such time will in
general be granted, especially if any misdescription
of the bail or other irregularity has occurred in the
previous notices received by him ; and where such
further time is given, the plaintiff’s attorney should
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draw up an order allowing the same and serve it
upon the defendant, and the adjourned justification
will take place at the period mentioned in the order
without any fresh notice from either side.

Where, however, the defendant himself, or his Application
attorney, requires further time to justify the bail ,u.:xi:ymm
put in, he must obtain the same upon summons and
affidavit of the facts, and if obtained must serve the
plaintiff’s attorney with a notice of the time and
place of justification, or with a fresk notice if one
has already been given.

If the bail be allowed by the Judge a proper Memo-
memorandum of allowance must be first written :ﬂ,?::
upon the bail piece and signed by the Judge: an
order will then be drawn up by the Judge’s clerk, Orderor
directing the proper officer to issue a ‘ Rule of wlowance.
Allowance ;” the bail piece itself must be trans-
mitted to the office from whence it came, and the
rule drawn up must be immediately served upon the gule,
plaintiff or his attorney, otherwise the defendant
will be deemed to have waived all proceedings
respecting the putting in and perfecting of his
bail.

Should the bail be rejected, for whatever cause B.uirn.
it may be, they are still at liberty to render the
principal without entering into any fresh recog-
nizance (Reg. Gen. H. T. 1853, Reg. 104); and
if they fail so to do, the plaintiff may at once pro-
ceed to attach the sheriff or to take an assignment
of and sue upon the bail hond ; one bail cannot jus-
tify alone, and consequently the rejection of one is
the rejection virtually of both, and the plaintiff may
proceed as if such had been the case; and if he do
not do so, but permit the defendant to put in and
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justify fresh bail, that can only be done by com-
mencing proceedings de novo, with the entry by the
allowed bail and another, or by two fresh bail, into
a new recognizance. It must be mentioned, also,
that after the rejection of one or more bail, fresk
bail cannot be put in unless by order of a Court or
Judge. (Reg. Gen. H.T., Reg. 92.)

We have hitherto considered only the first of
the three methods of putting in and perfecting bail.

The second way of doing so is, by putting in the
bail in the manner we have already described, and
at the time of doing so filing with the bail piece
affidavits of sufficiency of the bail ; and upon notice
given to the plaintiff of bail having been put in,
delivering with such notice copies of the affidavits
so filed (a), or omitting to fils such affidavits,
but sending- the originals to the plaintiff or his
attorney (b).

Upon receipt of notice of bail having been put in,
and of such affidavits or copy affidavits, the plaintiff
is bound to give one day’s notice if he except to the
bail, and in default of his so doing the bail are con-
sidered as justified after the Judge’s order and rule
of allowance have been obtained, as already de-
scribed.

The real advantage of this second method of
putting in bail is grounded upon the provisions of
Rule 98 (Reg. Gen. H. T. 1853), which directs
that if the plaintiff excepts to such bail he shall, if
such bail be allowed, pay the costs of justification,
unless the Court or a Judge shall otherwise order ;
and in practice the Judge does not interfere to pre-

gu) Appendix, No. 26 (b).
b) Appendix No. 26 (a).
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vent the payment of costs by the plaintiff if the bail
be allowed, unless there has been some previous in-
formality of which the plaintiff can take advantage,
either in the affidavits or in the notice : if such in-
formality do not affect the qualification or identity
of the proposed bail, the Judge will allow them to
justify, making the costs of justification costs in the
cause. If the bail, however, after the delivery of
such affidavits, be rejected, the defendant will be
made to pay the costs of opposition, whether the
affidavits be right or wrong.

To entitle the defendant to the costs of justifica-
tion under-the rule an affidavit will be required,
averring that the affidavits of sufficiency, or true
copies thereof, accompanied the notice of bail having
been put in, and that the plaintiff afterwards ob-
jected to such bail.

The third way in which bail proceedings may Putting in
be conducted, is by putting in and justifying the Jn-timnut
bail at one and the same time. timer

It is ordered by rule 96 (Reg. Gen. H. T
1853), that “ A defendant may justify bail at the
same time at which they are put in, upon giving
four days’ notice for that purpose before eleven
o’clock in the morning and exclusive of Sunday.
If the plaintiff is desirous of time to inquire after
the bail, and shall give one day’s notice thereof as
aforesaid to the defendant, his attorney, or agent,
as the case may be, before the time appointed for
justification, stating therein what further time is
required, such time not to exceed three days, then
(unless the Court or a Judge shall otherwise order)
the time for putting in and justifying bail shall be
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postponed accordingly, and all proceedings shall be
stayed in the meantime.”

Where a defendant, therefore, wishes to avail
himself of the provisions of this rule, he has only
to give the required notice to the plaintiff’s at-
torney (a), and at its expiration appear with the
prepared bail bond—the bail (or their affidavits if
country bail)—and putin and justify in the ordinary
manner, provided the plaintiff do not claim his
privilege of extending the time granted by the first
part of the rule for one, two, or three days.

Amdavitsor  If, as is always advisable, the defendant accom-

suflelency.  sany his notice of putting in and justifying at the
same time, with affidavits of the sufficiency of the
proposed bail, the plaintiff will, if he opposes their
justification unsuccessfully, have to pay the costs of
opposition (provided all previous proceedings be
regular), and the defendant will be the gainer by a
large amount of time saved, as well as by the costs
of opposition.

When de- Where the defendant is actually in custody (un-

fendant is in . . .

custody.  less charged in execution), he may put in and per-
fect bail at any period, and be discharged there-
upon, whether he is in prison owing to his not
having given bail to the sheriff, or has been ren-
dered in the ordinary manner.

A prisoner justifies without waiting for any ex-
ception, and it is compulsory upon him to justify
whether required by the plaintiff to do so or not: he
may if he please put in and justify at the same
time upon giving two days’ previous notice to the
plaintiff.

Dischargeof  The 123rd rule of the Reg. Gen. H. T. 1853,
defendant,
(a) Appendix No. 80.
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directs that every rule or order of a Judge directing
the discharge of a defendant out of custody, upon
special bail being put inand perfected, shall also direct
a supersedeas to issue forthwith, where the defend- supersedess.
ant is in a county gaol; and such writ of super-
sedeas is also necessary where the defendant is still
in custody of the sheriff and has not removed him-
self into the Queen’s Prison, although after such
change of custody has been effected the production
of a Judge’s order to the keeper of the Queen’s
Prison will be deemed sufficient to procure his
discharge.

Another proceeding we need mention in connec- Exoneretur.
tion with bail, in which a Judge’s order is required,
is that of entering an ezoneretur upon the bail
piece (@). Where, before the bail are fixed, the
defendant becomes legally discharged from the
debt, or exempted from imprisonment in respect
of the same, as if he obtains & bankrupt’s certi-
ficate or be discharged under the Insolvent Debtors
Act, or be made a Peer or a Member of the House
of Commons, or if by the act of God or of the law,
it becomes physically impossible for the bail to per-
form the conditions of the recognizance, as if the
principal die or be transported, it is necessary
that an exoneretur be entered upon the bail piece,
in order to absolve the bail from their obligation
therein contained. This is done by taking out a
summons calling upon the plaintiff to show cause
“why an exoneretur should not be entered upon
the bail piece,” and drawing up an order to that
effect and serving it upon the proper officer in

(a) Appendix No. 81.
ES
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whose custody the bail piece is, who will indorse it
thereupon.

The 92nd rule of the Reg. Gen. H. T. 1853,
directs that the bail, of whom notice has been
given, shall not be changed without leave of the
Court or a Judge; if therefore prior to justification
from any circumstances it be desirable to change
the bail, ex parte application to add and justify
others must be made upon affidavit of the circum-
stances ; and leave will not be granted if it appear
that the bail previously put in could not have justi-
fied. Where an order is obtained to ‘““add and
justify bail,”” tmo days’ notice only of sach justifi-
cation need be given to the plaintiff, and the original
bail piece may be used for the new bail, their names
being inserted with the word ‘added” written
against them. No fresh exception, as against such
added bail, need be given by the plaintiff.

After the bail have actually justified they may
at any period, before they are fixed, be changed by
order of the Court or of a Judge, and fresh bail put
in and justified in their room.

If the defendant be in criminal custody and the
bail are desirous of rendering him, a writ of habeas
must be sued out, returnable before the Judge at
chambers; and the defendant having been brought
up thereupon may be rendered in the usual way,
and the Judge will at once recommit him to his
former custody.

BaiL 1N ERROR.

By the 15 & 16 Vict. ¢. 76, s. 151, it is enacted :
‘‘that upon any judgment hereafter to be given
in any one of the Superior Courts of Common Law
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at Westminster, execution shall not be stayed or
delayed by proceedings in error or supersedess
thereupon, without the special order of the Conrt
or a Judge, unless the person in whose name such
proceedings in error be brought, with two (or by
leave of the Court or Judge more than two) suffi-
cient soreties, such as the Court (wherein such
Jjudgment is or shall be given) or a Judge shall
allow of, shall within four clear days after lodging
the memorandum alleging error, or after the signing
of the judgment, whichever shall last happen, or
before execution executed, be bound unto the party
for whom any such- judgment is or shall be given,
by recognizance to be acknowledged in the same
Court, in doublé the sum adjudged to be recovered
by the said judgment (except in case of a penalty,
and in case of a penalty in double the sum really
due and double the costs), to prosecute the proceed-
ings in error with effect, and also to satisfy and pay
(if the said judgment be affirmed, or the proceed-
ings in error be discontinued by the plaintiff there-
in) all and singular the sum or sums of money and
costs adjudged, or to be adjudged, upon the former
judgment, and all costs and damages to be also
awarded for the delaying of execution, and shall
give notice thereof to the defendant in error, or his
attorney.”
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After bail in error is put in, the opposite party has Excepting.

twenty days to except to the same, and within four
days after exception the bail must justify (when
that is required) before a Judge at chambers, both
in term and in vacation. The rules respecting
putting in and justifying bail in error, and the
notices connected therewith, are similar to those
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connected with putting in and perfecting bail to the
action. :

It has been decided that bail in error is only
necessary where the defendant commences proceed-
ings in the Court of Error (a).

ATTENDANCE OF WITNESS (BEING A PRISONER)
uroN A TRIAL.

Habeas By the 44 Geo. III. c. 102, 8. 1, it is provided,

corp- ad test 11t any of the Judges or Barons in England or
Ireland may at his discretion award a writ or writs
of habeas corpus for bringing any prisoner or pri-
soners detained in any gaol or prison before any of
the Superior Courts of Law in England or Ireland or
any sitting of Nisi Prius, or before any other Court
of Record in England or Ireland, to be there exa-
mined as a witness or witnesses, 4c., in any cause
or causes, matter or matters, civil or criminal, what-
soever.”

The proceedings under this Statute embrace those
directed by 1 & 2 Phil. & Mar. ¢c. 13,5.7: “No
writs of habeas corpus, &c., shall be hereafter granted
to remove any prisoner out of any gaol, &c., ex-
cept the same writs be signed with the proper hands
of the Chief Justices, or, in his absence, one of the
Justices of the Court out of which the same writs
shall be awarded or made, &c.”

How the The writ of habeas corpus ad testificandum can
o of test. be issued only by a Judge, and not by the Court.
lasues. The usual practice is to attend at chambers with
the writ properly filled up, but unsealed, together
with an affidavit stating the assizes or sitting for

(a) James v. Cochrane, 23 L. J., Exc. 126, and 9 Exc. 552.
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which the cause is entered, the place where the
prisoner is confined, his materiality as a witness
(without whose evidence it will not be safe to try the
cause), and the willingness of the prisoner to attend
the trial (). Upon the faith of this affidavit the
Judge will sign the writ, and the proper officer, on
view of the signature, will attach the seal of the
Court thereto.

856

An important modification of the law relating to Judgesorder

in nature of

the attendance of persons in criminal custody as habess.

witnesses either in Courts of Justice or before arbi-
trators, so far as the expense of bringing up witnesses
on habeas is concerned, has been effected by the
16 Vict. 30, s. 9, which enables a secretary of state
or a Judge of any one of the Superior Courts, upon
application by aflidavit, to issue a warrant or order
for bringing up any prisoner or person in criminal
custody, to be examined as a witness in the same
manner as if a habeas corpus had issued for that

purpose.

The affidavit (b)) upon which such an order is Amdavit.”

grounded is almost precisely similar to that required
for the issue of a habeas, with the additional averment
that the person whose evidence is required is in
criminal custody. The order is served upon the
governor of the gaol in which the proposed witness
is confined, and if after due service thereof, and a
tender of conduct money, the order is disobeyed,
the governor is liable to attachment.

Although the Statute of Geo. III. above cited Witnesses

before arbi-

provides for the attendance of witnesses only before trator.

“any of the Superior Courts of Law in England or

(a) Appendix No. 82,
(5) Appendix No. 33.
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Ireland, any sitting of Nisi Prius, any other Court
of Record in England or Ireland, and any grand,
petit or other jury,” a habeas will issue to bring a
prisoner up as a witness before an arbitrator (G'ra-
ham v. Glover, Q. B. 14 Nov. 1855) (a); and
where a prisoner is in criminal custody a Judge’s
order will in a like case issue.

OBTAINING PossEssION BY JUDGMENT CREDITOR
oF DEBTs DUE To JuDaMENT DEBTOR.

Until the passing of the Common Law Proce-
dure Act, 1854, a judgment creditor had no way
of obtaining possession of debts due from any third
party to the judgment debtor. Over .bills of ex-
change, promissory notes, bonds, &c., he had some
power, over simple contract debts none.

The statute just mentioned (17 & 18 Vict. c. 125)
by section 60 to 67 inclusive, gave a simple and
efficient remedy for the recovery of such debts : —

¢ It shall be lawful for any creditor who has ob-
tained a judgment in any of the Superior Courts to
apply to the Court or a Judge, for a rule or order
that the judgment debtor should be orally examined
as to any and what debts are owing to him before a
Master of the Court, or such other person as the
Court or Judge shall appoint; and the Court or
Judge may make such rule or order for the exami-
nation of such judgment debtor, and for the pro-
duction of any books or documents, and the
examination shall be conducted in the same manner
as in the case of an oral examination of an opposite
party before a Master under this Act.

“61. It shall be lawful for a Judge upon the ez

(a) Unreported.
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parte application of such judgment creditor, either
before or after such oral examination, and wpon
affidavit by himself or his attorney, stating that
judgment has been recovered, and that it is still un-
satisfied, and to what amount, and that any other
person is indebted to the judgment debtor, and is
within the jurisdiction, to order that all debts owing
or accruing from such third person (hereinafter
called the garnishee) to the judgment debtor, shall
be attached to answer the judgment debt; and by
the same or any subsequent order, it may be ordered
that the garnishee shall appear before the judge or
a Master of the Court, as such judge shall appoint,
toshow cause why he should not pay the judgment
creditor the debt due from him to the judgment
debtor, or so much thereof as may be sufficient to
satisfy the judgment debt.

%62. Service ofan order that debts due or accruing
to the judgment debtor shall be attached, or notice
thereof to the garnishee in such manner as the
Judge shall direct, shall bind such debts in his
hands.

“@3. If the garnishee does not forthwith pay into
Court the amount due from him to the judgment
debtor or an amount equal to the judgment debt,
and does not dispute the debt due or claimed to be
due from him to the judgment debtor, or if he does
not appear upon summons, then the Judge may
order execution to issue, and it may be sued forth
accordingly, without any previous writ or process
tolevy the amount due from such garnishee towards
satisfaction of the judgment debt.

“64. If the garnishee disputes his liability, the
Judge, instead of making an order that execution

87
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shall issue, may order that the judgment creditor
shall be at liberty to proceed against the garnishee
by writ, calling upon him to show cause why there
should not be execution against him for the alleged
debt or for the amount due to the judgment debtor
if less than the judgment debt, and for costs of suit,
and the proceedings upon such suit shall be the
same as nearly as may be as upon a writ of revivor
issued under the ¢ Common Law Procedure Act,
1852."

“65. Payment made by, or execution levied upon,
the garnishee under any such proceedings as afore-
said, shall be a valid discharge to him as against
the judgment debtor to the amount paid or levied,
although such proceeding may be set aside or the
judg . ent reversed.”

Tt will be seen from the first section above recited,
that the application for the oral examination of the
judgment debtor is optional with the judgment cre-
ditor, so that if by any means the existence of par-
ticular debts can be discovered without such exami-
nation, the garnishee order may be applied for in
the first instance.

Where oral examination is necessary, the pro-
ceeding is by summons and order, and it would
seem that in the case of non-attendance on the sum-
mons, or disobedience to the order, the judgment
debtor may be attached for contempt, as directed
in the 51st section of the act (a).

Having by examination or otherwise arrived at
the debt or debts due to the judgment debtor, an

Afidavit for affidavit must be prepared (b), setting forth shortly

artachment

(a) Appendix No. 84. () Appendix No. 85.
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the existence of a judgment obtained by the plain-
tiff against the defendant, with its date and amount,
and with an averment that the same is wholly or in
part (and if in part to what amount) unsatisfied ;
and setting forth also that A. B, or A. B,, C. D,,
&e., is or are respectively indebted to the defendant,
and that he or they are within the jurisdiction of
the Court. It is unnecessary to set forth the nature
or amount of the debt due from the garnishee.

Upon this affidavit the Judge’s clerk at chambers order ntst.
will draw up the order Nisi, which, first of all,
attaches all debts in the hands of the garnishee
with the amount of the judgment recovered, and
then calls upon the garnishee to appear on a day
mentioned (usually about eight days after date of
the order Nisi), and show cause why he should
not pay to the judgment creditor the debt due from
him to the judgment debtor, or such part thereof
as will satisfy the judgment recovered.

If the garnishee consent to pay, or if he attend
before the Judge and an order is made upon him
for payment to the judgment creditor of the debt
due from him to the judgment debtor, or part
thereof, an order absolute will be prepared, which Order abso-
will at all time afterwards be a sufficient discharge e
to the garnishee of the money paid by him, even if
the judgment upon which it is paid be subsequently
set agide or reversed (o)

Difference of opinion exists as to the payment Costs.
of the costs of garnishee proceedings, some learned
Judges holding that where the amount in the hands
of the garnishee due to the judgment debtor exceeds
the amount remaining due upon the judgment debt,

(a) 17 & 18 Vict. c. 185, 5. 65.
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the order may direct that the garnishee shall pay to
the judgment creditor a certain amount for costs in
addition to the amount payable on account of the
judgment debt, and that such garnishee may even
deduct kis own costs.

In the greater number of cases, however, nothing
whatever is said about costs in the order.

Decistons Sinece the passing of the Statute, a number of

Statute.  decisions have been pronounced upon its several
provisions, especially respecting the particular de-
scription of debts attachable.

Unrevived An executor, who has not revived the judgment

judgment, !
obtained by his deceased testator, cannot attach
debts due to the judgment debtor under these
sections. (Baynard v. Simmons, 5 Ell. & B. 59.)

A verdict recovered against the judgment debtor
is not before judgment signed a debt under this
Statute. (Jonres v. Thompson, W. R., Q. B. 443;
27 L. J., Q. B. 234.)

Bond. A bond for unliquidated damages is not a debt
within the meaning of the Statute. (Joknson v.
Diamond, 24 L. J., Exc. 217.)

Superannua- A guperannuation allowance granted by the East
Indian Directors is a gratuity and not a debt.
(Innes v. The East India Company, 2 Jur.,N. 8,

189.)
Order of a Where, subsequently to service of an order Nisi
%‘;‘f,’,tt;f under the Statute to attach ‘“all debts owing or

accruing,” the garnishee was directed by the Court
of Chancery to pay certain money to the judgment
debtor, the Court refused an application to restrain
the garnishee from obeying the order to pay to the
judgment debtor. (Clark v. Perry, 3 W. R. 366.)
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Money paid into Court is not attachable. (Jones Money pald
v. Brown, 29 L. J.79.) to Cout:

If a garnishee disputes his liability and the Jjudg- Discharge of
ment creditor will not proceed, the garnishee is en-
titled to have order discharged with costs. (Wintle
v. Williams, 3 H. & N. 288.)

A debt due to the wife of the judgment debtor elerl;t due to
under specialty given to her dum sola is not swia.
attachable. (Dingley v. Robinson, 26 L. J., Exc.

55.)

The general lien of an attorney on a judgment Attomey's
for costs due from his client does not prevail over ten
an attachment under these clauses. (Hough v.
Edrards,1 H. & N.171.)

If the judgment creditor receives a debt which Nottee o
has been attached from the garnishee with notice =
of the lien of the judgment debtor’s attorney, he
will have to repay it to the attorney. (Hisdell v.
Coningham, 20 L. J., Exc. 213.)

If a Judgment be recovered against three, the Debts due to
debts owing to ¢wo may be attached. (Miller v. defendants.
Wynn, 7 W R. 524.)

A creditor who has obtained a judgment in the J:'éﬁﬁ':{';
County Court, upon the judgment so obtained loses Court.
his right to proceed by attachment of the debt
under this Act. (Jones v. Jenner, 4 W. R. 651.)

A legacy in the hands of an executor can only Legacy.
be attached where there has been an account stated,
so as to enable the legatee to sue the executor.
(Macdonald v. Hollister, 3 W. R., Exc. 522.)

Although an order may be obtained that ail debts Assigned
owing or accruing shall be attached, yet the gar- "
nishee cannot be made to pay a debt which has
been assigned away by the judgment debtor before
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judgment was obtained by the judgment creditor
against the judgment debtor. (Hirsch v. Coates,
14 W. R. 656.)
Attachment It is questionable whether a notice of attachment
Masoss  out of the Lord Mayor’s Court in London, is any
Court. answer to a garnishee order under this Act. (Nemw-
man v. Rook, 4 C. B., N. 8. 434.)
With respect to section 62, it has been held : —
Operationof  That from the time of the service upon the gar-
rupt Act.  mishee of an order of attachment the debt due is
bound in the hands of the garnishee, but is subject
to the provisions of the Bankrupt Act, 12 & 13
Viet. c. 106. (Holmes v. Tutton,24 L. J., Q. B.
346; Turner v. Jones, 1 H, & N. 878.)
As to section 63:—
Protection of  If before regular service of the summons, the -
SR garnishee pays the debt he is protected. (Cooper v.
Brayne, 27 L. J., Exc. 448.)
As to section 64 :—
Reslgronnda  To entitle the garnishee to be proceeded against
Sop *PUH by g writ in the mode described in this section, he
must satisfy the Court or a Judge that he has a
real ground for disputing his liability for the debt.
(Newman v. Rook, 4 C. B., N, 8. 434.)

Service of As to the service of the garnishee summons and
e order, vide Bird v. Wretton, W. R., C. B.211;
80 L. T. 258.

Discharge of  1f, upon showing cause against a garnishee order
erder Nk it appears to the Judge that payment cannot be en-
forced, and the judgment creditor who makes the
application will not take a writ, the Judge may
discharge the order altogether. (Windle v. Wil-
liams, Re Smith, W. R., Exc. 501; 3 H. & N.


Clarke Kent
Highlight
92 A HANDY BOOK FOR THE
* judgment was obtained by the judgment creditor
against the judgment debtor. (Hirsch v. Coates,
14 W. R. 656.
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The provisions in the 1 § 2 Vict. c. 110, 5. 16 Charging de-
(hereafter to be mentioned more particularly), that execution.
a judgment creditor, who has obtained a Charging
Order upon stock in which the judgment debtor
has a beneficial interest, and who after charges
such judgment debtor in execution, shall thereby
relinquish all benefit of such charge, appears only
to apply to proceedings under that Act; and it
would seem that advantage may be taken of the
garnishee powers of the Common Law Procedure
Act, although the defendant be charged in execu-
tion upon the judgment.

By the 23 & 24 Vict. c. 126, s. 29, it is pro- Judge's op-
vided, “ that in proceedmgs to obtain an attachment fuse order.
of debts the Judge may, in his discretion, refuse to
interfere where, from the smallness of the amount
to be recovered, or of the debt sought to be attached,
or othermwise, the remedy sought would be worth-
less or vexatious. By the same Statute it is pro- Debt belong-
vided, that in cases where it is suggested by the pemson.
garnishee that the debt sought to be attached be-
longs to some third person, who has a lien or charge
upon it, the Judge may order such third person to
appear before him and state the nature and parti-
culars of his claim upon such debt, and upon such
statement may make or refuse his order, or make
such order as he may deem fit.

CrargING SToCK AND SHARES IN PusLic Com-
PANIES IN WHICH THE JUDGMENT DEBTOR
HAS A BENEFICIAL INTEREST.

It is enacted by the 1 & 2 Vict. c. 110, ss. 14, 15, statute.
that ¢ if any person against whom any judgment
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shall have been entered up in any of her Majesty’s
Superior Courts at Westminster, shall have any
government stock, funds or annuities, or any stock
or shares of or in any public company in England,
whether incorporated or not, standing in his name
in his own right, or in the name of any person in
trust for him, it shall be lawful for a Judge of one
of the Superior Courts, on the application of any
judgment creditor, to order that such stock, funds,
annuities or shares, or such of them, or such part
thereof respectively as he sball think fit, shall stand
charged with the payment of the amount for which
judgment shall have been so recovered, and interest
thereon ; and such order shall entitle the judgment
creditor to all such remedies as he would have been
entitled to if such charge had been made in his
favour by the judgment debtor: provided that no
proceedings shall be taken to have the benefit of
such charge until after the expiration of six calendar
months from the date of such order.

“And in order to prevent any transfer of such
stock the Judge’s order shall, in the first instance,
be made ex parte and without any notice to the
judgment debtor, and shall be an order to show
cause only; and in the case of government stock,
&ec., the order shall restrain the Governor and Com-
pany of the Bank of England from permitting a
transfer in the meantime, and until such order shall
be made absolute or discharged ; and in the case of
stock of a public company the order shall in like
manner restrain such public company from permit-
ting a transfer thereof; and if, after notice of sach
order to the person or persoms to be restrained
thereby, &c., and before the same order shall be
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discharged such corporation or person or persons
shall permit any transfer to be made, the corpora-
tion, person or persons permitting such transfer
shall be liable to the judgment creditor for the
value or amount of the property so charged and so
transferred, or such part thereof as may be suf-
ficient to satisfy his judgment, and no disposition
of the judgment debtor in the meantime shall be
valid or effectual as against the judgment creditor ;
and unless the judgment debtor shall, within a time
to be mentioned in such order, show to a Judge of
one of -the said Superior Courts sufficient cause to
the contrary, the said order shall, after proof of
notice thereof to the judgment debtor, his attorney
or agent, be made absolute.

“ Provided that any such Judge shall, upon the
application of the judgment debtor or any person
interested, have full power to discharge or vary
such order, and to award such costs upon such
application as he may think fit.”

There being considerable doubt whether this Sta-
tute extended to a simple beneficial interest, present
or contingent, of a judgment debtor in stock, &c., the
3 & 4 Vict. c. 82, s. 1, has provided, * That the
aforesaid provisions of the said Act (1 & 2 Viet.
¢. 110) shall be deemed and taken to extend to the
interest of any judgment debtor, whether in pos-
session, remainder or reversion, and whether vested
or contingent, as well in any such stock, funds,
annuities or shares as aforesaid, as also in the divi-
dends, interest or annual produce of any such stock,
Junds, annuities or shares.”

There is in the same Statute a limited power given Stook, :;ci-n
of charging stock, funds, annuities, or shares stand- name of

Accountant-
General.
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ing in the name of the Accountant-General of the
Court of Chancery. The proceedings to be taken
by the judgment creditor are the same as those we
have mentioned, but the order, whether nisi or ab-
solute, is not to prevent the Bank of England, or
any public company, from permitting a transfer
under the direction of the Court of Chancery, or
to have any greater effect than if the judgment
debtor had charged such stock, &c., “in favour of
the judgment creditor, with the amount mentioned
in the order.”

By virtue of the provisions of these two Statutes,
the Judges are continually called upon to make
orders charging various descriptions of monetary
securities. A judge at chambers alone can enter-
tain the application, although the*Court may after-
wards review his order, and, if necessary, rescind
it(a). The affidavit used to obtain the order

nisi () must set forth the recovery of the judg-

ment, with the time of signing the same, and for
what amount, and that such judgment or part
thereof remains unsatisfied, and must then state
concisely how and to what extent the defendant
is interested in the stock sought to be charged, to-
gether with the amount of such stock, and the par-
ticular way in which it stands in the bank books ;
it is of great importance that the last particular
should be fully attended to, as the Bank authorities
may, if the description be erroneous, aver that they
have no sum of stock which they can, under the
terms of the order, charge.

(a)-Brown v. Bamford, 9 M.& W. 42; Witham v. Lynch, 1
Exc. 891; Fowler v. Churchill, 11 M. & W. §7; Morris v.
Manesty, 7 Q. B. 674

(b) Appendix No. 36.
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The order nisi is usually made returnable in & oOrder nisi.
month from the date, and must be served upon the
judgment debtor, and the secretary or other proper
officer of the company in whose custody the funds
are. Where the stock, &c., is in the names of trus-
tees, it is usual to serve them also with a copy of
such order(a). The stock, &c., is charged with
the judgment debt immediately upon the order nisi
being served, and remains charged until the order
is rescinded or otherwise got rid of. -

There have been a good many decisions respecting
what can and cannot be charged under the Statute,
as ““stock, funds, annuities, and shares,” as well as
to the particular effect a stop order has in relation
to the interests of other parties having a prior or
subsequent claim upon the encumbered property;

“the following, it is believed, are the principal re-
ported cases :—

A pension granted by the East India Company Decisions
in requital for past services, is in the nature of & whsroonsna
gratuity, and cannot be charged. (Morrisv. Ma- 1, ohamey’
nesty, 7 Q. B. 674.)

Stock standing in the name of the Accountant-
General of the Court of Chancery to the separate
account of a party against whom & judgment debt
has been recovered may be charged, though the
order only affects the interest of the debtor, and
does not affect prior incumbrances. (Hulkes v. Day,

10 Sim. 41.)

Where under a will it is doubtful whether a de-
fendant takes a beneficial interest in Government
Stock, such order may be made charging the stock

(a) As to the service of the summons and order, see Bird v.
Wretton, 30 L. T. 258,

F
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conditionally, <. e., for 8o much of the dividends as
were payable to the defendant for his own use and
benefit. (Fowler v. Churchill, 2 Dowl. N. S.
562.)

When proceedings were pending in equity to set
aside a deed under which defendant took an interest
in stock, which interest had been charged by a
Judge’s order, the Court refused to set the order
aside. (Rogers v. Holloway, 12 L. J., C. P.
182.)

The Court of Exchequer considered it doubtful
whether an order charging an annuity paid by the
Lord Chancellor out of the ¢ Suitors’ Fund,” under
46 Geo, III. c. 128, was valid. (Witham v. Lynch,
1 Exe. 391.)

A banking co-partnership making returns to
government, is a * public company” within the
meaning of the Act,and the shares may be attached.
(Macintyre v. Connell, 1 Sim. N. S. 235; Gra-
ham v. Connell, 19 L. J., Exc. 361.)

Shares in a joint stock company, of which the
defendant is the registered proprietor, are shares
standing in his own name, in his own right, not-
withstanding a transfer of them. (Fuller v. Erle,
21 L. J., Exc. 314.)

Where the stock stands in the names of trustees,
the Bank is bound to hold its hand until the order
nisi is made absolute, and its duty then is to pay
to the trustees, who alone have the distribution of
the fund, and are bound.to take cognizance of the
order. (Fowler v. The Bank of England, 11 Mees.
& W. 323.)

It is only necessary to add the provisions con-
tained in the 16th section of the Act under which
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the proceedings we have been comsidering are
legalized : —

“ If any judgment creditor who, under the powers Charging de-
of this Act, shall have obtained any charge, or be execution.
entitled to the benefit of any security whatsoever,
shall afterwards, and before the property so charged
or secured shall have been converted into money or
realized, and the produce thereof applied towards
payment of the judgment debt, cause the person of
the judgment debtor to be taken or charged in execu-
tion upon such judgment, then and in such case
such judgment creditor shall be deemed and taken
to have relinquished all right and title to the benefit
of such charge or security, and shall forfeit the same
accordingly.”

APPLICATIONS CONNECTED WITH WARRANTS OF
ATTORNEY.

By several statutes (3 Geo. IV. ¢. 39; 12 & 13 Filing
Viet. ¢. 106, 5. 136; 17 & 18 Vict. c. 36, &c.), it is )
enacted, that every warrant of attorney, cognovit
actionem, and bill of sale of personal chattels, shall,
within twenty-one days from and after execution,
be filed in the Court of Queen’s Bench, with a
proper officer in such Court; and if such warrant,

&c. be not filed as aforesaid, then that in case of the
subsequent bankruptey or insolvency of the person
executing the same, such warrant, &c. shall be deemed
fraudulent, null and void, to all intents and pur-
poses whatsoever; and if any such warrant shall
have been given, subject to any defeasance or con-
dition, such defeasance or condition shall be written
on the same paper or parchment on which such
r2
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warrant, &c. shall be written, before the same shall
be filed ; and in all cases an affidavit of the due
execution of such warrant, &c., and of the time of
executing the same, shall be filed with the original
warrant,

If the warrant be in the Queen’s Bench, the ori-
ginal document, or & true copy, may be filed ; if in
any other Court, a copy must be filed. In the case
of a cognovit in the Queen's Bench, the original
itself must be filed; if in another Court, a copy
only is required (a).

An important matter connected with the filing of
warrants of attorney, &o., is, that if such be not
done, no judgment can be signed upon them. (Reg.
Gen. H. T. 1853, Reg. 25.)

warrant over  If the warrant, &c., be under one year old, and
ton yoars ota. have been duly filed in pursuance of the Act, judg-
ment may be entered up upon it as a matter of course,
and without any permission from a judge. If it be
over one, and under ten years old, before judgment
can be signed the permission of the Court or of a
Judge must be obtained (Reg. Gen. H. T. 1853,
Reg. 26); and it is in the discretion of the Court
or Judge to grant an order absolute upon the ex
parte application (such being indeed the usual
case), or to order a rule nisi or summons to show
cause to issue. (Kdwardsv. Holiday,9 Dowl. 1023.)

In ordinary cases, it is sufficient to support an ex
parte application to sign judgment on a warrant of
attorney, &c., above one and under ten years old,
to show by affidavits,

(a) Cognovits have now scarcely an existence, being super-
seded by ““ Orders to stay,’” which must, when necessary, be

filed in like manner as cognovits, according to the practice of
the Courts.
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and without any permission from a judge. If it be
over one, and under ten years old, before judgment
aan be signed the permission of the Court or of a
Judge must be obtained
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1st. The existence of the debt, and the plaintiff’s amdavit,
right to sign judgment.

These averments ought, strictly speaking, to be
made by the plaintiff himself, although an affidavit
by the plaintiff’s attorney, having charge of the
matter of the warrant, has been deemed sufficient.

2nd. The due execution of the warrant by the
defendant.

The correct mode of showing this is by an affi-
davit of the attorney who witnessed the signing of
the instrument, and it is doubtful whether if such
evidence can be obtained any other will be re-
ceived (a).

3rd. That defendant is alive, which is usually
proved by verifying a letter received by him a short
time previously.

If the warrant be over ten years old, it is neces- armant over
sary, in order to sign judgment upon it, to proceed ola.” "
by summons and order, and the affidavits, in case
of non-appearance of the defendant, will be similar
to those required on the ex parte application above
mentioned.

Fiuine NEwsPAPER RECOGNIZANCES.

The application to enter into and file newspaper
recognizances is made in the chambers of the Court
of Exchequer at any time when a Baron is in at-
tendance. During vacation, or when all the Barons
are absent from their chambers, the application
may be made in one of the other Courts.

A parchment form of the recognizance must be
procured from the law stationer, and filled up with

(a) Appendix No. 39.
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the name and address of the party to be bound;
a paper should be obtained at the same time and
place to be signed by the clerk of the Judge taking
the recognizance (a).

The recognizance is entered into much in the
same manner us special bail, the Judge’s clerk read-
ing it over to the party, and asking him if he is
content, and also if the signature at the foot of the
obligation is his name and handwriting. If all be
regular, the Judge signs the parchments, and his
clerk the certificate of the recognizance having been
taken. This certificate is taken away by the par-
ties, and the recognizances are left at the Judges’
chambers, from whence it is conveyed to the office
of the Queen’s Remembrancer to be filed.

APPLICATION TO REMOVE A PLAINT OR A
JupeMENT FROM A COUNTY, OR OTHER
INFERIOR COURT, INTO A SUPERIOR COURT.

At common law, the proceedings of an Inferior
were removable into a Superior Court, in a large
number of cases unnecessary to enumerate, the writ
used for the purpose of removal being, as it now
is, except where the defendant is in custody —the
writ of certiorari.

The Statute 43 Eliz. c. 5, directs this writ to be
sued out at any stage of the proceedings in the
Court below, prior to judgment, and orders its
delivery to the Judge of such Court before the
jury are sworn.

The Statute 21 Jac. 1. c. 23, s. 2, limited to a
certain extent the Act of Elizabeth, by directing

(a) Appendix No. 40.
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that in all cases where the Judge of the Court
below was a barrister of three years’ standing, the
writ should be delivered before issue of fact or law
was joined ; and, moreover, that only such causes
should be removed, the demands in which amounted
to 5l., or concerned the frechold or inheritance, or
title of land, lease or rent.

The 19 Geo. III. c. 70, s. 4, makes provision
for the issue of a certiorari after final judgment for
the purpose of suing out execution in the Superior
Court, and orders that such writ shall be obtained,
upon affidavit ¢that judgment has been obtained,
that due search has been made, and that neither the
person nor sufficient goods of the judgment debtor
are within the jurisdiction of the Superior Court.

The next statutory provision on the subject is the
1 4 2 Vict. c. 110, s. 22, which directs, in substance,
that in all cases where the Judge of the Court be-
low is a barrister of seven years’ standing, any one
of Her Majesty’s Judges of the Courts of Common
Law at Westminster may direct the final judgment,
or any rule or order of such Court, whereby any
sum of money, &c. is payable to any person, to be
removed into a Superior Court upon application by
or on behalf of the person recovering such judg-
ment, &c., and upon production of the record
of such judgment, &c., under the seal of the In-
ferior Court and signature of the proper officer
thereof'; and it further directs, that such judgment so
removed shall “immediately be of the same force,
charge and effect as a judgment recovered in, or a
rule or order made by, such Superior Court,” and
“all the reasonable costs and charges attendant upon
such application and removal shall be recovered in

103
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like manner as if the same were part of sach
judgment, or rule, or order.”

With respect to the newly-established County
Courts, by the 94 10 Vict. ¢. 95, s. 90, it is ordered,
¢ that no plaint entered in any Court holden under
this Act (i. e., any County Court) shall be removed
or removable from the said Court into any of her
Majesty’s Superior Courts of Record, by any writ
or process, unless the debt or damages claimed shall
exceed 5., and then only by leave of a Judge of
one of the said Superior Courts in cases which shall
appear to the Judge fit to be tried in one of the
Superior Courts, and upon such terms as to pay-
ment of costs, giving security as to debt or costs,
or such other terms, as he shall think fit.” This
enactment is, however, very much modified by the
19 & 20 Viet. c. 108, s. 38: “any action com-
menced in a County Court for a claim not exceed-
ing 5. may be removed by writ of certiorari into
a Superior Court, if such Superior Court ora Judge
of a Superior Court shall deem it desirable that the
cause shall be tried in such Superior Court; and if
the party applying for such writ shall give security
to be approved of by one of the Masters of such
Superior Court, for the amount of the claim and
the costs of the trial, not exceeding, in all, 100L.,
and shall further assent to such terms, if any, as
the Superior Court or Judge shall think fit to im-
pose.

The last Statute referring to the subject we need
notice refers to the removal of a judgment from a
County Court. The 19 & 20 Vict. c. 108, s. 49,
enacts :—‘ If a Judge of a Superior Court shall be
satisfied that a party against whom judgment for



COMMON LAW JUDGES’ CHAMBERS,

an amount exceeding 20I., exclusive of costs, has
been obtained in a County Court, has no goods or
chattels which can be conveniently taken to satisfy
such judgment, he may, if he shall think fit, and
on such terms as to costs as he may direct, order a
writ of certiorari to issue to remove the judgment
of the County Court into one of the Superior Courts,
and when removed it shall have the same force and
effect, and the same proceedings may be had thereon,
as in the case of a judgment of such Superior Court,
but no action shall be brought upon such judg-
ment.”

Under the provisions of the above cited statutes,
a certiorari to remove a plaint from a County Court,
before a judgment, may be obtained at the instance
of the plaintiff, or of the defendant.

The application should be made at chambers ex
parte and upon affidavit (a). It should clearly ap-
pear that the claim is actually pending in the County
Court, and in order to avoid the special conditions
as to costs attached to the removal of causes under
51. by the 19 & 20 Vict. c. 108, s. 38, that it ex-
ceeds 5l., and then the particular reasons for its
removal must be disclosed, the most usual being,
that “ a difficult question,” or ¢ difficult questions
of law are likely to arise upon the trial.”

Where it appears desirable, the Judge may, upon
application to remove a plaint, direct a summons to
issue and be served upon the opposite side, to show
cause why ¢the plaint should not be removed,”
and upon its return may make the order, which
otherwise he would have made upon the ex parte
application,

(a) Appendix Nos. 41 and 41(a).
rd
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2}::'::‘?1 It should be mentioned, that where the claim in
the plaint sought to be removed is under 20l the
action cannot be removed by the defendant, unless
he give bail for the payment of debt and costs if
judgment in the Court above shall be given against
him, and the fact of the claim exceeding 201., or a
statement of his willingness to put in bail as above
mentioned, should form part of the affidavit upon
which his application is grounded.

It has been decided that the power of appeal in
the 13 & 14 Vict. c. 61 does not in any way do
away with the party’s right to a certiorari, where
they choose to avail themselves thereof.

Rule. And by rule 117 (Reg. Gen. H. T. 1853) : —¢ If
a cause be removed from an inferior Court having
Jjurisdiction of the cause, the costs in the Court be-
low shall be costs in the caunse.”

The delivery of the writ of certiorari to the clerk
of the inferior Court immediately stops all further
proceedings in that Court connected with the trial
of the cause.

Replevin. The removal of actions of replevin is regulated

e Yot by the 19 & 20 Vict. c. 108, 5. 67, which enacts
that “ any action of replevin brought in a County
Court shall be removed into any Superior Court by
writ of certiorari, if the defendant shall apply to
such Superior Court or to a Judge thereof for such
writ, and shall give security to be approved of by the
Master of such Superior Court for such amount not
exceeding 150/. as such Master shall think fit, con-
ditioned to defend such action with effect, and unless
the replevisor shall discontinue or shall not prosecute
such action or become nonsuit therein, to prove be-
fore such Superior Court that the defendant had
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good ground for believing either that the title to
some corporeal or incorporeal hereditament, &c.
was in question, or that the rent or damage in re-
spect of which the distress shall have been taken
exceeded 201, &c.” The latter part of this provi-
sion does not appear to be particularly clear.

Where the application is for the removal of a8 Removalora
plaint depending in an Inferior Court established f:;:'i'.:rg:ig;
prior to the District County Courts, the proceed- frana "
ings must agree with the general provisions of the Goun’
Statutes of Elizabeth and James already men-
tioned.

The removal of a judgment, not being a judg- Removal ofa
ment in a County Court, is regulated by the Sta- Froms Court
tute 19 Geo. T11. c. 70, s. 4, cited above, and the Gouney ® *
affidavit nsed must disclose: — Court.

1. That judgment has been recovered in the Afidavit.

Inferior Court, specifying the amount, &c.

2. That search has been made, but that neither

the person nor the goods of the judgment
debtor are to be found within the limits of
the inferior jurisdiction (a).

Where, however, the Judge of such TInferior Where
Court is a barrister of seven years’ standing, the ot somaal "
judgment may, pursuant to the 1 & 2 Vict. c. 110, without any
8. 22, be removed by a Judge’s order alone, with- wt.
out any writ of certiorari; and to obtain such order
an affidavit must be prepared, showing :—

1. The recovery of a judgment in the Inferior

Court.

2. That such judgment is unsatisfied.

8. That the Court is an Inferior Court of Record,
presided over by a barrister of seven years’
standing (b).

(a) Appendix No. 42. (b) Appendix No. 42 (a).
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The order, if obtained upon this affidavit, and
the production of the record or copy record of the
judgment, duly verified under the seal of the Court,
must be served upon the clerk or other proper
officer of the Court, and will have all the power
and effect of a certiorari.

Removalofs Where the application is for the removal of a
R Jjudgment from a County Court, it must be clearly
Gou?  shown to the J udge upon affidavit : —

1. That a judgment for an amount exceeding 20L.,
exclusive of costs, has been recovered.

2. That such judgment remains still in force and
is unsatisfied.

8. That no goods or chattels of the defendant,
which can be conveniently taken to satisfy
such judgment, are within the jurisdiction of
the Inferior Court (a).

No record of the judgment need, in such case,

be produced, the clause (the 49th) of the 19 & 20
Viet. c. 108, being silent respecting it.

Removalof  Lastly. Where it is sought to remove & judgment

SomaEe™  from the Common Pleas at Lancaster, the Court of

Commet  Pleas at Durham, or the Stannaries Court, the

Lancasteh,  form of application must be regulated by the 4 & 5
Will. IV. ¢. 62, 5. 31 ; the 2& 3 Vict. c. 16, 5. 28,
and the 6 & 7 Will. IV. c. 106, s. 11, respectively.
The general form of the aflidavit required will be
found in the Appendix(b).

No second The 19 & 20 Vict. c. 110, s. 4, enacts,  that

spitication  when a Superior Court or Judge shall have refused
to grant a writ of certiorari, &c., no other Superior
Court or Judge shall grant such writ, &c., although
the parties may appeal from the decision of a single

(a) Appendix No. 42 (b). (b) Appendix No. 42 (c).
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Judge to the Court, or make a second application
to a single Judge on different grounds for the re-
moval of such judgment.”

Where the defendant, in a cause removed from & Bail in re-
Superior Court by habeas corpus, is required to sapess”
put in bail, the 116th Rule of the Reg. Gen. H. T, “#*
directs that ¢ the same practice shall be used, as
near as may be, as in putting in bail to an ordinary
action ; and in the event of no bail being put in
within eight days after the habeas corpus allowed,

a procedendo meay issue.”

APPLICATIONS UNDER THE ¢ RAILWAY AND
CanaL Trarric Act, 1854.”

By the 17 & 18 Viet. c. 31, s. 3, power is given Statute.
to any company or person complaining against any
railway company, canal company, or railway and
canal company (or to the Attorney-General, upon
the certificate of the Board of Trade so complaining)
of anything done or of any omission made in viola-
tion or contravention of the Statute, to apply in a
fummary way by motion or summons to the Court
of Common Pleas, or to any Judge thereof, and such
Court or Judge is directed to hear and determine
such complaint, and if he think fit to direct and
prosecute by such persons as he shall think proper
all necessary inquiries into the matter, and if it
sppear that anything has been done or omission
made as aforesaid, the Court or Judge is to issue a
writ of injunction restraining such company or
companies from further continuing such violation
or contravention of the Act and enjoining obedience
to the same; and in case of disobedience to such
writ an attachment may issue against one or more
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of the owners of the company, or against any owner,
lessee, or contractor or other person failing to obey
such writ, &c., and such Court or Judge may, in
their or his discretion, direct such company to pay
a daily sum not to exceed 200l. per diem during
the time that such company shall fail to obey the
writ, after a particular day to be named in the
order, such money to be paid as the Court or
Judge shall direct. A general power as to award-
ing costs is given to the Court and Judges, toge-
ther with authority to frame general rules for the
practical working of the Statute, and to direct a
rehearing, if they or he shall think necessary, on
the application of the party aggrieved by the de-
cision.

The Acts enjoined upon all such companies by
the Statute are:—

1. Affording according to their respective powers
all reasonable facilities for receiving, forwarding,
and delivering traffic, and returning carriages,
trucks, boats, and other vehicles, without making or
giving any undue or unreasonable preference or
advantage to or in favour of any particular person,
company, or description of traffic that may in any-
wise prejudice any other person or company.

2. Affording due and reasonable facilities on the
part of every such company having or working
railways or canals, which form part of a continuous
line of railway, canal, &c., or which have the ter-
minus, &c., of one near the terminus, &c., of the
other ; for receiving and forwarding all traffic ar-
riving by one railway, &c., without unreasonable
delay, preference, advantage, prejudice or disad-
vantage as aforesaid, and without obstruction to
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the public desirous of using such railways, &e.,
and with reasonable accommodation to them.

Acting under the provisions of the Statute, the
Judges of the Court of Common Pleas in Hilary
Term, 1855, framed the following rules for the con-
duct of applications made to the Court or Judge: —

1. Every application made under this Act to the Rules.
Court shall be for a rule calling upon the company
or companies complained of, enjoining them to do,
or to desist from doing, the thing required to be
done, or the thing, the doing of which is com-
plained of by the company or person making such
application, and every application made under this
Act to a Judge at chambers shall be by a summons
calling upon the company or companies complained
of to show cause in like manner, which summons
shall be granted only upon affidavits, and apon a
statement made to the Judge in like manner as
upon an application to the Court for a rule to show
cause.

2. If on the hearing of any such rule or sum-
mons the Court or Judge shall think fit to direct
and prosecute inquiries into the matter thereof
under the third section of the Act, the order for
that purpose shall be in the following terms, or
to the like effect, the rule or summons being en-
larged until such furtber day as the Court or Judge
shall think fit, in order that in the meantime such
inquiries may be made and reported on:—

In the Court of Common Pleas.

In the matter of the complaint of A. B. [or of the
company]), against the company.

1t is ordered that C. D.Esquire, engineer [or as the case may
be] do forthwith make such inquiries into the matter of this
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complaint as may be necessary to enable the Court [or the

honourable Mr. Justice ——] to determine the same, and do
report thereon to the Court [or to the said Mr. Justice —]
on or before the —— day of next.

Dated this — day of , 186—.

8. Orrice Coriks of all the affidavits filed by
either party on the hearing of such rule or sum-
mons shall, at the expense of such party, be fur-
nished to the person appointed to make such inquiries
within three days after the making of such order as
aforesaid.

4. The parties shall be entitled to be again heard
by the Court or Judge upon the said report, but
no fresh atfidavits shall be allowed on such hearing
unless by leave of the Court or Judge.

5. Every writ of injunction issued under this
Act shall be in the following form or to the like
effect:—

Victoria, &c.

To the company, their agents and servants, and every
of them, greeting.

Whereas A. B. [or the — coml;any] hath lately com-
plained before us in our Court of Common Pleas at West-
minster of a violation and contravention by you the said com-
pany of “ The Railway and Canal Traffic Act, 1854,” that is
to say, in [state the act or omission complained of ], and whereas
upon the hearing of such complaint the same hath been found
to betrue: We do therefore strictly enjoin and command you
the said — company, and your agents and servants and
every one of you, that you and every one of you do from
henceforth altogether absolutely desist from [state the matter
Sor the injunction, where an act done is complained of ] or that
you and every one of you do forthwith do [state the matter for
the injunction where an omission is complained of ] until our said
Court shall make order to the contrary.

Witness Knight, at Westminster, the —— day of
——, in the year of our Lord —.
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6. If the Court or Judge shall think fit also to
make an order directing the payment of a sum of
money by the company or companies complained
of, such order shall be in the following form or to
the like effect : —

In the Common Pleas.

In the matter of the complaint of —— against the —

company.

It is ordered that the said —— company do pay to the said
[or into Court, to abide the ultimate decision of the
Court in the matter of the said complaint; or to the use of
Her Majesty] the sum of £ — for every day after the —
day of —— instant that the said company shall fail to obey a
certain writ of injunction dated this day, and issued against
the said company, at the instance of the said —.

Dated this —— day of —, 186—.

7. If such money be ordered to be paid into
Court to abide the ultimate decision of the Court,
the same shall, upon the ultimate decision of the
Court being made, be paid out of the Court either
to the party complaining or to the use of Her
Majesty, or to the company by which the same
was paid into Court, as the Court or Judge shall
direct.

‘WBRITS OF SUBPENA TO BE SERVED OUT OF THE
JURISDICTION AND UNDER SPECIAL CIRCUM-
STANCES.

The ordinary writs of subpana ad testificandum
and subpana duces tecum issue from the proper
officer as a matter of course, and without any special
order or authority from the Court or Judge, and
such writs are operative in all places within the
jurisdiction of the Court from which they have
issued.
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Provision is, however, made by the statute 17 &
18 Vict. c. 44, for the issue of both the forms of
writs of subpcena to be served out of the jurisdiction
of the English Courts, so that the same be served
within the United Kingdom.

That statute, after referring to the inconvenience
sometimes sustained in procuring the attendance of
witnesses who, although within the United King-
dom, are not within that portion of it over which
the jurisdiction of the Court in which the action is
brought extends, directs that ¢ in any action or suit
in the Superior Courts of Common Law at West-
minster or Dublin, or the Court of Session or Ex-
chequer in Scotland, if it shall appear to the Court
in which such action is pending, or (‘if such Court is
not sitting ) to any Judge of any of the said Courts
respectively, that it is proper to compel the per-
sonal attendance at any trial of any witness who
may not be within the jurisdiction of the Court in
which such action is pending, it shall be lawful for
such Court or Judge, upon his or their discretion, if
they or he shall so deem fit, to order that a writ of sub-
peena ad testificandum or of subpeena duces tecum,
or warrant of citation, shall issue in special form,
commanding such witness to attend such trial,
wherever he shall be within the United Kingdom ;
and the service of any such writ or process in any
part of the United Kingdom shall be as valid and
effectual, to all intents and purposes, as if the same
had been served within the jurisdiction of the Court
from which it issues.”

Subsequent sections of the statute provide, that
no such writ shall issne without a special order,
and that every writ issued under the statute shall
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have a memorandum at the foot, that it was issued Sect. 2.

pursuant to special order, and that no person shall

be punished for not appearing pursuant to the writ, Sect. 4.

unless his reasonable expenses were at the time of

service tendered to him ; also that the law relating sect. 5.

to the issue of commissions for examination of
witnesses without the jurisdiction, or the admissi-

bility of the evidence at the trial, shall not be Bect.s.

affected by the new enactment.
If the witness be duly served, and the writ issued
in proper form after obtaining the necessary order,

and if such witness do not appear upon the trial, Sect. 3.

then “on proof of service and default to the satis-
faction of the Court out of which the writ issued,
such Court may transmit a certificate of such default
(under seal of the Court or hand of one of the
Judges thereof) to any of the Superior Courts of
Law at Westminster or Dublin, or to the Court of
Session or Exchequer in Scotland, according as the
service took place in England, Ireland or Scotland,
and the Court to which such certificate is sent may
thereupon proceed against and punish the person
making default in like manner as they might have
done if such person had neglected or refused to
appear in obedience to a writ of subpeena or other
process issued out of the Court to which the certi-
ficate is sent.”

It is only necessary to remark on the above
Statute, that leave to issue a subpeena as therein
directed will be granted only upon affidavit (a),
and that the application cannot be made to a Judge
at chambers, when the Court is sitting in bank,

(a) Appendix No. 42 (d).
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By Reg. Gen. H. T'.1860, Reg. 32, “No sub-
peena for the production of an original record shall
be issued, unless & rule of Court or order of a
Judge shall be produced to the officer issuing the
same and filed with him, and unless the writ shall
be made conformable to the description of the do-
cument mentioned in such rule or order.”

The application for such an order is ex parte,
although the Judge may direct a summons to issue
calling upon the public officer to show cause why
he should not produce the required document. If
the attendance of the officer himself is required
with the document, he must be expressly informed
thereof, otherwise the Court will not grant an at-
tachment in the event of his absence. In general
records of the Court of Chancery will not be pro-
duced under a subpeena granted pursuant to this
rule, without the authority of the Lord Chancellor
or of the Master of the Rolls, which should be
obtained by application to the chief clerk.

I1I.—APPLICATIONS ATTENDED UPON
SUMMONS, BY BOTH PARTIES OR
THEIR REPRESENTATIVES.

The ordinary mode of setting in motion the
Judge’s authority at chambers, where an ex parte
application is inadmissible, is by taking out a sum-
mons, and, after duly serving it upon the opposite
side, attending at its return for the purpose of ob-
taining an order thereupon.
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¢ A summons is in the nature of a rule Nisi, so
far as it is the means of bringing the opposite party
as it were before the Court, and so far it operates
as a stay of proceedings, but not for all purposes.
Thus after judgment a summons cannot (as it
seems) be taken out to set aside a fi. fa. and the
proceedings thereon on the ground of irregularity,
or at all events if so taken out it is no stay of exe-
cution (a). Again, a rule Nist operates as a stay of
proceedings, where it does so operate at all (5), from
the time it is served, but a summons only from the
hour at which it is made returnable, so that if the
time for pleading expires to-day, and a summons for
farther time served to-day be not returnable till
after the judgment office opens on the morrow, the
plaintiff may sign judgment notwithstanding the
summons. Yet if he neglect to do so till the houro
the return, then he must wait till the summons has
been either abandoned or disposed of.”

As a general rule a summons does not operate as
a stay of proceedings, unless it be a part of the
application ¢ why in the meantime all further pro-
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ceedings should not be stayed,” nor does an order .

unless it so expresses, The exceptions are—where
the applicant has to take the next step, and the
application relates to the time or mode of taking
that step, as where the summons is for time to
plead, for leave to plead several matters, to strike
out a count, and to cases where a stay of proceed-
ings is necessarily implied (c).

. The summons (in almost every case) is issued as
a matter of course by the Judge’s clerk, and should

(a) Phillips v. Birch, 4 Man. & Gr. 403.
(b) Reg. Gen. H. T. 1853 (rule 160).
(¢) Vide Stephen’s Lush’s Practice, 2nd ed. p. 671.

Return, &c.
of summons.
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be entitled in the cause, and bear date the day,
month and year upon which it is issued, although it
has been held, that, if the time of its return clearly
appear, any other date is immaterial ; as, if the re-
turn be to-morrow at eleven o'clock, the party
summoned is bound to attend the Judge at eleven
o’clock on the day after its reception.

The summons calls upon the opposite party,  his
attorney or agent,” or if the opposite party be an
attorney, then upon ¢ Mr. —, or his agent,” to
¢ attend me at my chambers in Rolls-gardens, Chan-
cery-lane,” to-morrow at eleven o’clock in the fore-
noon, to show cause why, &c., and is signed by the
clerk with the Judge’s name. It purports to be
issued under the seal of the chambers, but there
being no legal seal known to the Judge’s chambers,
the absence of this formality has no effect on the
instrument itself. It is usually made returnable
the following day, and unless by consent cannot be
made returnable at an earlier period. Its return
is, at the hour when the Judge will be in attend-
ance, except in the case of summonses for time to
plead, where the plaintiff is in a position to sign
judgment the next day against the defendant ; where
such is the case the Judge’s clerk has in vacation
the power to make the summons returnable at an
earlier hour, and the Judge himself will do so
during term.

When a summons is made returnable, either by
the Judge or by his clerk, at an hour when there
is no Judge in attendance, it is usual, but not abso-
lutely necessary, for the summoning party to inform
his opponent that the summons cannot be heard at
the hour of its return; but should the party sum-
moned attend, the hearing will, with or without
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consent, be adjourned until the hour of the Judge’s
arrival.

The summons should explicitly set ont the nature How the
of the relief sought at the Judge’s hands, in order should be
that if the other side conmsent thereto, or do not *™
attend at the return thereof, or if the Judge, upon
hearing, simply indorses the word * order,” the
summoning party may obtain the necessary order
as a mere echo of the summons; for in neither of
these cases is the Judge’s clerk permitted, in draw-
ing up the order, to extend or vary its terms upon
any verbal explanations of the person requiring it.

With reference to this last observation, it may be

remarked, that by Rey. Gen. H. T. 1853, Reg.
136, it is ruled, that ¢ where a summons is obtained
to set aside proceedings for irregularity, the several
objections intended to be insisted upon shall be
stated therein ;” the object being that the party,
whose irregularity is complained of, may be
aware of the allegations he has upon attendance
to answer.

It is by no means unusual for a summons to be summons
taken out in blank, the general nature of the pro- B 12
posed filling up being previously made known to
the clerk issuing the same, in whose discretion it
remains to fill up the summons himself, (which,
however, he is bound to do if the applicant desires
it,) to issue the same in blank, or to decline to issue
the document at all. The idea is very common, but
altogether erroneous, that a summons can be taken
out for any purpose whatever ; the true test of its
propriety is, whether an order can, in the event of
an affidavit of service and non-attendance being
presented, be drawn up upon it. If it cannot the
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summons ought not to issue, although it does not
necessarily follow that upon every summons not
attended by the opposite party an order will be
drawn up without an affidavit of merits.

Copy ofsum- The summons, having been duly obtained, must

mons. be copied, and a true copy served upon the oppo-
gite party. By Reg. Gen. H.T. 1853, Rule 164,
and Rule East, T. 1856, “service of summonses,

Serviceof  &c., shall be made before seven o’clock p.m.; if

P made after that hour the service shall be deemed as
made onthe following day, . . . excepton Sa-
turdays, when it must be made before two o’clock ;
if made after two o’clock the service shall be deemed
as made on the following day. The service need
not be personal, nor need the original be shown
even if demanded. Should it be intended by either
side to argue the matter by counsel, it is their duty
to give notice thereof to the other side; and if such
notice be omitted the Judge will (if desired so to do)
postpone the hearing, and most likely make the
party omitting to give notice pay the costs of
attendance. It may be remarked, also, that should

Costsof  the Judge refuse or omit to certify for counsel,

counsel.  the Master will not allow their costs as between
party and party. (Reg. Gen. H. T. 1853, Reg. 6.)

Although, in strictness, counsel are not heard at
chambers during Term, this rule is almost daily
broken through.

Affdavits. Where affidavits are intended to be used upon the
hearing of a summons, copies thereof must be de-
livered to the other side in sufficient time to permit
others in opposition to be drawn up if it be deemed
necessary, and time to draw up these opposing
affidavits is demandeble as a matter of right when
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there have been no such copies delivered, or in-
sufficient time allowed to prepare others in answer.
Copies of the affidavits in reply are frequently given
as a matter of courtesy, but cannot be demanded as
of right.

Every summons required during the progress of
a cause, should in strictness be taken out from the
chambers of one of the Judges of the Court in
which the action is brought; but, although it may
not issue from a Judge of such Court, it will be no
less imperative upon the party served with it to
attend upon its return, at the chambers of the Judge
in whose name the summons is issued.
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Either upon the day before the return of the Filing sum-

summons, or on the return day itself, the party
taking it out should place upon the proper file, at
the Judge’s chambers, the original summons, a
copy thereof, or, which is more usual, a paper con-
taining the name of the attorney or title of the cause.
At the hour of the Judge’s attendance the file will
be called over and the summonses numbered con-
secutively, according to their order of priority upon
the file, and in such order will attend- before the
Judge. Should a party omit so to file his sum-
mons, &c., he will not receive a number until the
file has been called over. Except during the Cir-
cuits, when one Judge only is in attendance for all
the three Courts, there is no file for Counsel : they
are usually heard one hour after the time fixed for
the Judge’s attendance ; and the counsel themselves
admitted into the Judge’s room immediately upon
their arrival.

It is also unnecessary to file summonses which
have, on a previous occasion, been adjourned by

G

mons,

&e.
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the Judge, the parties in such cases being admitted
and heard before the disposal of the ordinary sum-
monses.

Where both parties duly attend in person or by
attorney, at the hour fixed for the return of the
summons, and go before the Judge, he hears their
respective statements, reads, or hears read or re-
ferred to, the affidavits used in support thereof, and
then indorses upon the summons a minute from
which his clerk afterwards draws up a formal order.

Should it become necessary, the Judge may,
upon the hearing of any summons, upon such
terms as he may think reasonable, from time to
time order such documents as he may think fit to
be produced, and such witnesses as he may think
necessary to appear and be examined wivd voce,
either before himself or before the Master, and
upon hearing such evidence, or reading the report
of such Master, may make such order as may be
just. And the judge may by such order, or any
subsequent order, command the attendance of the
witnesses named therein for the purpose of being
examined, or the production of any writings . or
other documents to be mentioned in such order. . . .
and the Master may adjourn such examination
from time to time as occasion may require, and the
proceedings upon such examination shall be con-
ducted and the depositions taken down as nearly as
may be in the mode now in use with respect to the
vivd voce examination of witnesses under the
Statute 1 Will. IV. ¢, 22.”

It is hardly necessary to mention that the Judge
has in all cases full power to adjourn the hearing of
any summons, as often and to such days as may
appear to him fit and proper.
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Where a summons has been properly taken out, Order on an

and duly attended by the party taking it out, but vervion and
not by the opposite side, it is the duty of the person Toter tend-
attending the summons to remain at the chambers
Jrom whick it issued ¢ half an hour next immedi-
ately following the return thereof (Reg. Gen.
H. T. 1853, Reg. 154); and if no one during
that time attends to oppose the application, an order
will be drawn up as a matter of course, embodying
the terms of the summons, upon the production of
an affidavit of * service and non-attendance” (a).

Notwithstanding, however, that by a rule of
Court (Reg. Gen. H. T. 1853, Reg. 153) it is de-
clared, that  the party taking out a summons shall
be entitled to an order on the return thereof, unless
cause is shown to the contrary,” there are particular
cases in which something beyond a mere half-hour’s
attendance is required to sanction the issue of the
order. Where, for instance, the summons asks
for something, to the granting of which the Judge,
as well as the opposite party, may object, as for
leave to plead Several Matters, an application to the
Judge is necessary ; and where by statute, rule, or
the ordinary practice at Chambers, certain matters
must be deposed to in order to give the Judge
authority to issue the order, in such case an affi-
davit of merits, as well as one of service and non-
attendance, will be required. )

Where the opposing party duly attends the re- Where party
turn of the summons, and default is made on the bt

part of the spplicant, a simple attendance at the

(a) Appendix No. 43.
G2
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return thereof is alone required; after which, the
summons may be treated as abandoned, and if it be
considered desirable, a summons may be taken out
by the attending party for his costs of attendance.

Where there W here, upon attendance by both parties pursuant

I uosudse to the summons, no Judge is found at chambers,
the application stands ipso facto adjourned until
the hour of the Judge’s arrival.

Where the further hearing of the summons is
adjourned by the Judge himself, both parties are
bound to attend at the day and hour of adjourn-
ment ; and if either fail, the penalty for the omis-
sion will be the same as if a fresh summons had
been taken out, and served for the adjourned hear-

ing.
Adjourn- Where the parties by mutual consent adjourn the
ment bY - summons, similar rules govern such adjournment;

the only difference between applications adjourned
by the Judge and by parties being, that the parties
to the former are admitted before the ordinary sum-
monses are disposed of, and those to the latter only
in the order in which their names have been placed
on the file.
Consentsto  With reference to consents granted by the parties
orders. themselves or their attorneys, there are certain
cases in which the bare consent of the opposite
party to an order being drawn up is sufficient for
the issuing of such order; there are others in which
an aflidavit verifying the consent is required, while
in a third class of cases, in addition to such consent
and affidavit, the Judge’s fiat is deemed necessary
before the order is issued.
It is almost impossible to place under one or other
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of these three heads all the applications coming to
the Judge’s chambers; and where a consent has
been given, and there is a doubt whether or not
anything further is necessary in order to obtain an
order, it is best to apply for information to a Judge’s
Chamber clerk.

All consents to the signing of judgment against Consents to
a defendant must be by Reg. Gen. H. T'. 1853, menf st 8 Juds-
reg. 155, filed at chambers, and, as & general rule,
all consents are so filed.

In actions where the defendant has appeared by
attorney, no “such order (i. e., order for signing
judgment) shall be made unless the consent of the
defendant be given by his attorney or agent.” (Reg.

Gen. H. T. 1853, reg. 156.)

Where the defendant has not appeared, or has Comsents by
appeared in-person, no such order shall be made person.
unless the defendant attends the Judge, and gives
his consent in person, or unless his written consent
be attested by an attorney acting on his bebalf, ex-
cept in a case where the defendant is a barrister,
conveyancer, special pleader, or attorney. (ZReg.
Gen. H. T 1853, reg. 157.)

The attendance of the defendant ‘before the
Judge” spoken of in the above rule is really an at-
tendance before the Judge’s clerk simply, so that
such consent can be given at any time when the
chambers are open.

No consent is in any case effective until the order
granted upon it is drawn up and served on the oppo-
site party, and if the person to whom it is given pre-
maturely act upon it, before drawing up the order, or
service thereof, his proceeding may be set aside for
irregularity.

Where a consent is given to & Judge’s order of
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any description, the party consenting precludes
himself from making any subsequent objection to
such order, excepting on the ground of its deviating
from the terms of the consent itself. '

Where the Judge upon the hearing makes the
minute for an order, it is optional with the party taking
out the summons to draw up such order or not, and
should any part of the Judge’s decision be in favour
of the party summoned, his only method of obtain-
ing the benefit thereof seems to be that of taking
out a cross summons asking for the relief already
granted. Even where the order is duly drawn up
and signed by the Judge, it is not effective until
actually served, after which the party served with
it can compel its performance, if necessary, by at-
tending at the Judge’s chambers with the copy
order served upon him, and taking out a dupli-
cate order, a copy of which he in turn must serve
upon his opponent.

Thus if an order be made at the instance of the
plaintiff to refer a cause to the determination of the
Master, and the plaintiff, after drawing up and
serving such order, omits to further proceed upon
it, the defendant can, if he pleases, draw up a du-
plicate order of reference—attend with such duplicate
order before the Master, and obtain an appointment
for hearing the referred cause, to which the plaintiff
will be bound to attend.

The service of the order should be as early as
possible, otherwise the opposite side may treat it as
being abandoned. If in town, the service should
be on the same day, and in all cases in which a
Term elapses between the granting of an order and
the proceeding thereupon, the order may be treated
as abandoned.
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APPLICATION TO CHANGE THE VENUE.
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In all transitory actions, the plaintiff has a right Transttory

- to lay the venue where he pleases, and the defend-
ant has also a right to apply for and to obtain an
order, upon what is called the common affidavit (a),
to change such venne to the county in which the
cause of action really arose.

The only exceptions to the above general rule
are:—

1. Where the assertion that ¢ the cause of action,
if any,” arose within a different county, is contra-
dicted by the nature of the action itself.

2. Where the action is brought upon a bond,
any instrument under seal, an award, a banker’s
cheque, or any description of bill or note.

3. Where the plaintiff, being an attorney, barrister,
&c., has laid his venue in Middlesex, in which case
he has a right to retain it in that county.

4, Where the plaintiff would be defeated or de-
layed by such removal of the venue.

With the above exceptions, an application by the
defendant to change the venue in a transitory action
may be made on the common affidavit at any time
before issue joined, except the defendant be himself
under terms “ to take short notice of trial if neces-
sary,” in which event the order will not be made,
even although the application be to try in a county
having earlier Assizes than that in which the venue
is laid.

actions.

The affidavit should be made by the defendant Amaavit.

himself, and where this is not done, the deponent

(a) See Appendix No. 44.
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should state his own special knowledge of the trath
of the allegations therein.

Spectal ?Vhere the ap.plwatxon is -made a_{?er issue joined,
or in the exceptional cases just noticed, it must be
supported by affidavits containing spectal circum-
stances relating to such removal, the sufficiency of
which to effect the object in view will be determined
by the Judge. These special affidavits should be
drawn with care, and should contain all the matters
with which the application is intended to be sup-
ported, as no affidavits in answer to the statements
or affidavits of the plaintiff will be allowed.

Localactions.  With respect to local actions, the plaintiff must,
at his peril, lay the venue in the county where the
cause of action arose, and the same rule applies
to all penal actions, and actions brought against
public officers for anything done or omitted to be
done in the execution of their office.

Where two or more local actions arising in dif-
ferent counties are joined under the authority of 15
& 16 Vict. c. 76, s. 41, the plaintiff may lay his
venue in either county.

Suggestionto  Although in a local action the venue cannot be

therecord. changed unless by consent of the parties, a similar
object can be effected in many cases by virtue of an
important provision contained in 3 & 4 Will. IV,
c. 42, the twenty-second section of which Statute
enacts : —* That in any action depending in any
one of the Superior Courts,” the venue in which is
by law local, the Court in which such action shall
be depending, or any Judge of any of the said
Courts, may, on the application of either party,
order the issue to be tried or a writ of inquiry to be
executed in any other county or place than that in
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which the venue is laid, and for that purpose any
such Court or Judge may order a suggestion to be
entered on the record that the trial may be more
conveniently had, or writ of inquiry executed, in
the county or place where the same is ordered to
take place (a).

The application made in order to take advantage
of the power contained in the section must of course
be supported by special affidavits, and must also be
made after issue joined.

Where it is believed upon good evidence that a Trial m the
fair and impartial trial of a local action cannot be ing county,
had in the county where the cause of action arose,
application may be made for an order upon the
sheriff to summon the jury for the trial of the issue
from the next adjoining county, and the Judge bas
a Common Law power to order a suggestion that
such fair and impartial trial cannot probably be
bad, and to order the jury to be summoned from
such adjoining county.

An e parte application to change the venue will
not under any circumstances be entertained, the 18th Rule.
rule of the Reg. Gen. H. T'. 1853, directing that
“no venue shall be changed without a special order
of the Court or a Judge, unless by consent of the
parties.”

It remains only to remark, that where the applica-
tion to change the venue is made by the plaintiff,
it must be supported by special affidavits in the or-
dinary way.

(a) Appendix No. 45.

ab



130

138 Geo. 8, c.

Commission
to India and
the colonies.

1 Will. 4, c.
22.

Commission
abroad.

‘Witness
within the
Jurisdiction.

Judge's

order,

A HANDY BOOK FOR THE

APPLICATIONS TO KXAMINE WITNESSES PRE-
PARATORY TO TRiAL, &c.

By the 18 Geo. III. c. 63, extended by the 1
Will. IV. c. 22, the examinations of witnesses re-
siding in India, or in any colonies, islands, planta-
tions and places under the dominion of the Crown
in foreign parts, necessary upon any ecivil or criminal
triel in this country, are obtainable by the issue of
a Commission directed to a Court of competent
jurisdiction in the country or place where the wit-
nesses reside.

The application for such a commission must be
to a Court of Common Law at Westminster, and
not to a Judge at chambers, and need not therefore
be otherwise than incidentally mentioned.

The evidence of a witness residing out of the
jurisdiction simply, as in France or Germany, must
be obtained under a commission issued by virtue of
the Statute of Will. IV., by a Court or Judge, and
directed to an individual or to individuals appeinted
by such commission, authorizing such person or
persons to examine the witnesses named in the
commission on oath, by interrogatories or other
wise.

Where the witnesses reside within the jurisdiction,
but owing to permanent sickness or other permanent
infirmity are unable to attend at the trial, or where
they are about to leave the country prior to the
trial, their examination is taken by virtue of a rule

.of Court or order of a Judge, directing the exami-

nation upon oath upon interrogatories or otherwise
of such witness before the Master of the Court, or
other person or persons to be named in such rule or
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order, at any place the Judge may appoint for that
purpose, and the J udge is empowered “in and by the L Wil 4, c.
first rule or order, or in and by any subsequent rule

or order, to command the attendance of any person

to be named in such rule or order, for the purpose

of being examined, or the production of any writings

or other documents to be mentioned in such rule or
order.”

The order directing the issue of a commission is
obtained by summons and attendance in the ordi-
nary manner, and upon production of the order at
the proper office the commission will be drawn up.
If the examination is to be upon interrogatories, Interroga-
copies should be delivered in good time before the "™
proposed examination to the opposite party, in
order that cross interrogatories may be prepared.

In ordinary cases, no rule or order will issue in
any of the above named cases before issue joined,
nor in the case of the issuing of a commission will
the Court or a Judge make an order varying the
ordinary form of commission issued, without the
consent of the parties thereto.

The order for the issne of a commission need not
contain the names of the proposed Commissioners,
though of course it is indispensable that they be
agreed upon and inserted in the commission itself
before the same is issued ;—to prevent confusion,
however, it is at all times best to be prepared with
the names of the agreed Commissioners upon at-
tending the summons, in order that the same may
be introduced into the order, and where the ex-
amination is to take place under an order simply,
the names of the examiners must be inserted therein
before its issue.
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The opposite party has in all cases a right to
cross-examine, even if no mention is made of cross-
examination, either in the commission or order; and
if the Commissioner or person to whom the order is
directed, decline to permit such cross-examination,
the proceedings will be invalid, and the examina-
tions returned in pursuance of the direction con-
tained in the commission or order will not be
admisxible on the trial of the issue.

When the application is for an order to examine
witnesses within the jurisdiction, it must be satis-
factorily shown to the Judge that the person whose
evidence is sought is a necessary and material wit-
ness, and that, either he is about to quit the country,
and will not, it is probable, be forthcoming on the
trial of the cause, or that he is too ill to attend upon
such trial, which latter is usually proved by a me-
dical atfiduvit(a). The Judges, however, are not
remarkably strict as to the proof of either of these
facts prior to issuing the commission, inasmuch as
it is provided by the Act already cited, that “no
examination or deposition to be taken by virtue of
this Act shall be read in evidence at any trial with-
out the consent of the party against whom the same
may be offered, unless it shall appear to the satis-
faction of the Judge upon the trial of the cause,
that the examinant or deponent is beyond the juris-
diction of the Court, or dead, or unable from per-
manent sickness or other permaunent infirmity to
attend the trial; in all or any of which cases the
examijnations and depositions, certified under the
hand of the Commissioners, Master, or other per-
son taking the same, shall and may without proof

(a) Appendix No. 46,
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of the signature to such certificate be received and
read in evidence, saving all just exceptions.”

The Statute of William makes the refusal of any Refusal of
person mentioned in the commission or order as a attend, &o.
witness (or directed to attend as a witness by any
subsequent order) to so attend and be examined,
after being duly served with the order, a contempt
of the Court out of which such commission has
issued, or to which the Judge issuing the order be-
longs, but in order to bring the contumacious wit-
ness within the Statute, an appointment of the time
and place of attendance for examiunation, in con-
formity with the terms of the commission, order, or
Commissioners’ appointment, signed by the person
or persons, or any one of them, appointed to take
the examination, must be also served together with,
or after the service of such rule or order. Itis also
by the same Statute provided, that every person,
whose attendance shall be required as a witness, shall
be entitled to the like conduct-money and payment
for expenses and loss of time as upon attendance at
a trial, and there is also a provision that “ ao per-
son shall be compelled to produce undet any rule
or order any writing or other document that he
would not be compellable to produce at a trial of the
cause.”

The costs of a commission to India, or to the
colonies, are directed to be in the discretion of the
Court out of which such commission shall issue,
while the costs of the commission issued to & foreign
country, or of the order for examination within the
jurisdiction, are directed to be costs in the cause,
unless the Court or 8 Judge shall otherwise order.
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Triimoss To- In addition to the different forms of examination
make an already mentioned, the 17 & 18 Vict. c. 125, s. 48,
" makes provision for the examination of ¢ any person
who refuses to make an affidavit,” by directing that
“any party to any civil action or other civil pro-
ceeding in any of the Superior Courts requiring
such affidavit,” may apply by summons for an
order to such person to appear and be examined
upon oath before a Judge or Master, to whom it
may be most convenient to refer such examination,
as to the matters concerning which he has refused
to make an affidavit; and a Judge may, if he think
fit, make such order for the attendance of such per-
son before the person therein appointed to take such
examination for the purpose of being examined as
aforesaid, and for the production of any writings or
documents to be mentioned in such order, and
may therein impose such terms as to such examina-
tion and the costs of the application and proceedings
thereon as he shall think just.”

All the examinations hereinbefore mentioned are
directed to be conducted according to the man-
ner described in the already frequently cited Statute
of 1 Will. IV, e, 22.

APPLICATIONS TO CONSOLIDATE ACTIONS.

It is a well recognized principle of the Common
Law Courts, that maltiplicity of actions are not to
be encouraged, and therefore where several actions
have been brought by a plaintiff against the same
defendant, grounded on the same right of action,
the Court or a Judge will, upon application, order
them to be consolidated, or order one action only to
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be tried, and the others to be stayed and abide the
event of the trial ; and will also very probably (if
the proceedings appear oppressive) direct the plain-
tiff to pay the costs of consolidation. Where the
actions are brought against several defendants, the
willingness of the Court or Judge to order their con-
solidation appears to be considerably less, the great
question taken into consideration being whether the
causes of action could have originally been joined.

The application to consolidate should in all cases Application
be made in as early a stage of the proceedings as early,
possible, and the order should clearly express whe- 0re"
ther the actions are simply to be consolidated, or
whether one is to be tried and the others to be de-
termined by the event of the issue joined in the
action tried.

The 13th Rule of Reg. Gen. H. T. 1853 directs, Rule.
- that “ Where money is paid into Court in several
actions which are consolidated, and the plaintiff,
‘without taxing costs, proceeds to trial on one, and
fails, he shall be entitled to costs on the others up to
the time of paying money into Court.”

There is a very special form of order issued from Special order.
chambers at the request of the parties in cases of
the consolidation of several actions brought on the
same Policy of Sea Insurance against each of the
underwriters, making provision for every possible
event of the trial, &c. (a)

(a) Appendix No. 47.
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APPLICATIONS TO RECOVER Co0STS.

The different descriptions of applications made
to a Judge at chambers for the plaintiff in any
action to be at liberty to recover his costs of suit
are very few in number.

We have already fully referred to the practice
upon this subject under the Bills of Exchange Act,
and the rules made thereon, and need here only
mention, that where the special indorsement has not
been made upon the writ pursuant to the rule re-
quiring the same, the plaintiff’s only remedy in case
of the non-appearance of the defendant is by sum-
mons and order in the usual way, the costs attendant
upon which he, the plaintiff, will in any event have
to pay.

By the 3 & 4 Will. IV. c. 42, s. 31, executors
and administrators suing in right of the deceased
are placed, in case of failure by them in the action,
on precisely the same footing as any other persons
with respect to the payment of costs, the only re-
servation being, that by the special order of a Judge,
the executor or administrator may be discharged
from the payment of any costs. Such order will
not, however, be made except in cases where the
defendant bas actually lured such executor or
administrator into the action, and a mere silence on
his part as to whether he has paid the debt owing
to the deceased, or not, will in no way exonerate the
plaintiff from payment of the costs.

The application for such an order as that just
mentioned must be by summons, supported in the
fullest manner possible by affidavit.

By the 43 Geo. III. c. 46, s. 4, no plaintiff

broughtupon who shall have recovered judgment by verdict or

& judgme

otherwise in any action brought upon a judgment
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recovered in any Court in England or Ireland, shall
be entitled to costs of suit, except the Court in
which sach action on the judgment shall be brought,
or some Judge of the same Court, shall otherwise
order.

This section, it must be remembered, although it Judgmentsor
applies to judgments obtained in Inferior Courts on cotoal
which the plaintiff might have obtained execution “*™**
by removal into a superior Court, does not apply
to judgments recovered in any foreign or colonial
Court, nor to other than Judgments recovered by
plaintiffs.

The application for costs under the provision of Amdavit.
the Statute must be supported by affidavits, from
which it must appear that the plaintiff was unable
to issue execution upon the original judgment in the
ordinary manner, or. was prevented, save in the
manner which he adopted, from realising the amount
of the judgment sued upon.

The most usual applications at chambers, how-
ever, relating to costs, are those connected with the
9 & 10 Viet. c. 95, 8. 58, the 9 & 10 Vict. c. 95,

8. 128, the 13 & 14 Vict. c. 61, 5. 11, and the 15 &
16 Viet. c. 54, 5. 4.

The provisions of these Statutes shortly stated are
as follows :—

That in all cases of actions commenced in a Su- Actions
perior Court after the 14th August, 1850, “in Rﬁ‘;ﬂ.’é‘f:n
covenant, debt, detinue or assumpsit (not being an ot CountY
action for breach of promise of marriage,) in which
the plaintiff shall recover a sum not exceeding 201.,
and in cases of actions in such Courts in trespass,
trover, and case (not being an action for malicious
prosecution, libel, slander or seduction), in which
the plaintiff shall recover a sum not exceeding 5.,
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the plaintiff shall have judgment to recover such
sum only and no costs, except in the case of a judg-
ment by default;”’ unless a Judge at chambers
shall upon summons issue an order for the recovery
of such costs.

To give the Judge the requisite authority to issue
such an order, it must be shown to his satisfaction
upon affidavit, either :—

1. That the plaintiff dwells more than twenty

miles from the defendant; or
2. That the cause of action did not arise wholly
or in some material point within the juris-
diction of the Court within which the de-
fendant dwells, or carried on his business at
the time of the action brought ; or
8. That an officer of the County Court is a party
to the action (except in respect of any claim
to any goods and chattels taken in execution
of the process of the Court or the proceeds
or value thereof ); or
4, That the action is an action of ejectment, or an
action in which the title to any corporeal or
incorporeal hereditaments, or to any toll,
fair, market or franchise, shall be in question,
or in which the validity of any devise, be-
quest or limitation, under any will or settle-
ment, may be disputed, or for any malicious
prosecution, or for any libel or slander, or
for seduction or breach of promise of mar-
riage; or
5. That the action has been moved into a Superior
Court by certiorari; or

6. That there was sufficient reason for bringing
such action in the Court in which it was
brought ; or ‘
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7. That the County Court had no jurisdiction.
In all of which cases the Judge will be at liberty
to direct that the plaintiff do recover his costs of
suit (a).

APPLICATION FOR PLAINTIFF TO GIVE SECURITY
For CosTs.

The two particular cases in which the plaintiff
will be compelled to give security for the defend-
ant’s costs are :—

1. Where the plaintiff resides out of the jurisdic- In what cazes

. security w1l
tion, and be ordered.

2. Where, owing to the plaintiff’s insolvency or ‘

extreme poverty, the action is being carried
on by another in his name. 15 & 16 Vict.
c. 76, s. 142.

In either of these cases the Judge will, upon
application by summons supported by affidavit (b),
order all further proceedings in the cause to be
stayed, until security for the defendant’s costs is
given, to the satisfaction of one of the Masters of
the Court.

The application must be made after the defend- When appii-
ant’s appearance, and before issue joined between be made "
the parties, and as to the first of the two particular
cases above cited there are certain restrictions.

Where the plaintiff resides out of the jurisdiction, Plantiffre-
owing to his holding some permanent appointment Jurisdietion.
there, or where he is a soldier, sailor, or mariner trad-
ing between a portinand a port out of the jurisdic-

(a) For forms of affidavits vide Appendix, Nos. 48, 49,
and 50.
(5) Appendix No. 49.
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tion, he will not be compelled to give security. A
distinction too is drawn between an alien and a
denizen out of the jurisdiction, the former being re-
quired to give security in every case, the latter
being relieved from the burden in the cases above-
mentioned and also when a Peer of the Realm.

Where the assignees of a bankrupt, after giving
in due course under the Judge’s order security for
the defendant’s costs, afterwards neglect or refuse to
continue the action, the defendant may within eight
days after such neglect or refusal plead the bank-
ruptey, 15 & 16 Vict. c. 76, s. 142; but it has been
held, that this clause does not apply to actions com-
menced after the insolvency of the plaintiff. (Stan-
ton v, Collier, 3 E. & B. 274.)

APPLICATION FOR DIREcTION To A County
CoURT JUDGE TO PERFORM ANY OFFICIAL
Dury.

Prior to the passing of the Statute 19 & 20 Vict.
c. 108, the only method of compelling a County
Court Judge to perform any official duty, such as
signing an appeal from his own decision to that of
a Superior Court was by writ of mandamus ob-
tained from the Court of Queen’s Bench in the
ordinary manner.

By section 43 of the Act just mentioned, it is
directed, that “no writ of mandamus shall hence-
forth issue to a Judge or an officer of the County
Court for refusing to do any act relating to the
duties of his office; but any party requiring such
act to be done may apply to any Superior Court or
a Judge thereof, upon an affidavit of the facts, for a
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rule or order calling upon such Judge or officer of
a County Court, and also the party to be affected
by such act, to show cause why such act should not
be done ; and if after the service of such rule or
summons good cause shall not be shown, the Superior
Court or Judge thereof may by rule or order direct
the act to be done, and the Judge or officer of the
County Court, upon being served with such rule or
order, shall obey the same on pain of attachment;
and in any event the Superior Court or a Judge
thereof may make such order with respect to costs
as to such Court or Judge shall seem fit.

““44. When any Superior Court or a Judge
thereof shall have refused to grant. . . . such rule or
order, no other Superior Court or Judge thereof
shall grant such rule or order; but nothing herein
shall affect the right of appealing from the decision
of the Judge of the Superior Court to the Court
itself, or prevent a second application being made
for such rule or order to the same Superior Court
or a Judge thereof, on grounds different from those
on which the first application was founded.”

APPLICATION FOR ATTORNEY TO DELIVER HIS
BiLL or Costs, &c.

The  Attorneys and Solicitors’ Act” (the 6 & 7 6 & 7 Viet. c.
Viet. c. 73,8. 37) provides, that “ it shall be lawful "% 8. 31.
for any Superior Court, or a Judge thereof, in any
case in which business by an attorney has been
transacted ina Common Law Court, or in any Court
whatever other than the High Court of Chancery,
any other Court of Equity, or in any matter of


Clarke Kent
Highlight
COMMON LAW JUDGES' CHAMBERS. 141
rnle or order calling upon such Judge or officer of
a County Court, and alao the party to be affected
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be done; and if after the service of such rule or
Bummons good cause shall not be shown, the Superior
Court or Judge thereof map by rule or order direct
the act to be done, and the Judge or officer of the
County Court, upon being served with such rule or
order, shall obey the same on pain of attachment ;
and in any event the Superior Court or a Judge
thereof may make such order with respect to coeta
as to such Court or Judge shall seem fit.
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bankruptcy or lunacy, to make an order for the
delivery by any attorney or solicitor, or the executor,
administrator or assignee of any attorney or solici-
tor, of a bill of fees, charges and disbursements,
which bill shall either be subscribed with the proper
hand of such attorney or solicitor, or (in case of
partnership) by any of the partners, &c., and to
direct by such order the delivery up of deeds, docu-
ments or papers in his possession, custody or power,
or otherwise touching the same.” ’

Actionnotto  Until the expiration of one month following the

be com-
menced
within one
month.

Order of re-
ference after
a month.

delivery of such bill (whether the delivery has been
voluntarily or pursuant to order) the attorney or
solicitor is restrained from commencing any pro-
ceedings thereupon against the party chargeable,
and during such month the party chargeable may
take out a summons calling upon the attorney or
solicitor to show cause why his bill should not be
referred to the Master for taxation, and such bill
will be referred accordingly without any money
being brought into Court, and with a direction
to the attorney or solicitor restraining him from
commencing any action or suit touching such de-
mand pending such reference.

In case no such application by the party charge-
able shall be made within such month, then the
order of reference may be made upon the appli-
cation, either of the party chargeable or of the
attorney or solicitor himself, with such directions
and subject to such conditions as the Court or a
Judge may think proper, and the Court or Judge
may restrain the attorney or solicitor from com-
mencing or prosecuting any action, &c. ; it is pro-
vided, however, that no such order shall be made
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upon the application of the party chargeable, after

a verdict shall have been obtained or a writ of in-
quiry executed in any action for the recovery of the
demand made by such bill, or after the expiration

of twelve months after such bill shall have been de- .
livered, &c., except under special circumstances

to be proved to the satisfaction of the Court or
Judge.

By the same section there is a direction that Costs of re-
every order above mentioned shall direct the tazea >
taxing officer to tax the costs of the reference,
and certify what, if any thing, is due both upon
the original bill and for the costs of the reference
between the parties ; and a further direction that
where upon the reference one-sixth of the bill of
costs shall be taxed off, the attorney or solicitor
shall pay the costs of the reference and taxation,
and that where less than one-sixth shall be taxed off,
then that the party chargeable shall pay such costs
of reference and taxation, with a provision, how-
ever, that such taxing officer shall in all cases be
at liberty to certify specially any circumstances re-
lating to such bill or taxation, and that upon such
certificate the Court or Judge may make such order
as they or he may think right respecting the pay-
ment of the costs of such taxation, and lastly a
power is given to the Court or Judge in all cases
of reference for taxation, not being of the special
nature already described, to give any special direc-
tions relative to the costs of such reference.

The application to tax should be made to the Application
Court or a Judge of the Court in which the princi- fotax.
pal part of the business charged for in the bill has
been transacted, although it seems that if no part of
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the business has been connected with a suit in a
Superior Court, the application may be made to any
Superior Court or Judge.

The 43rd clause of the Statute referred to enacts,
that all applications made to refer any bill, &c.,
shall be made ¢ In the matter of ” such attorney or
solicitor, and also that the certificate of the taxing
officer shall, unless it be set aside, be final and con-
clusive; and in case any such reference be made in
any Court of Common Law, that it shall be lawful
for such Court or a Judge thereof to order judgment
to be entered up for the amount certified with costs,
unless the retainer shall be disputed, or to make
such other order thereon as such Court or Judge
shall deem proper.

DiscovERY oF DoCUMENTS.

The Superior Courts not unfrequently compelled
the discovery of documents between the parties to
a suit, prior to any statutory authority on the sub-
ject, and solely by virtue of their Common Law
Jjurisdiction.

Their power, however, was very restrained in
this particular, and as a general rule, limited by the
two restrictions hereafter to be noticed, discovery
was only allowed when the document was in the
possession of the opposite party or his agent, and
where disobedience to a * notice to produce’” would
entitle the party giving it to prove the document by
secondary evidence.

The limitations just mentioned were:—

1st. That the person seeking the production of the
instrument must be a party thereto in fact or interest,
and
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2ndly. That the adverse party must hold the docu-
ment in question, upon a trust, express or implied,
to produce when necessary for the use of the party
demanding it.

Matters were in this condition when the 14 & 15 14 o, gt
Vict. c. 99 passed, the sixth section of which Statute
enacted that—

¢ Whenever any action or other legal proceeding
shall henceforth be pending in any of the Superior
Courts of Common Law at Westminster or Dublin,
or the Court of Common Pleas for the County
Palatine of Lancaster, or the Court of Pleas for the
County of Durham, such Court and each of the
Judges thereof may respectively, on application
made for such purpose by either of the litigants,
compel the opposite party to allow the party making
the application to inspect all documents in the cus-
tody or under the control of such opposite party
relating to such action or other legal proceeding,
and, if necessary, to take examined copies of the
same, or to procure the same to be duly stamped, in
all cases in which, previous to the passing of this
Act,a discovery might have been obtained by filing
a bill or by any other proceedings in a Court of
Equity, at the instance of the party so making
application as aforesaid to the said Court or Judge.”

In an application under this section, it must Afdavit.
clearly appear—

1st. That “an action or other legal proceeding”
is actually pending in the Court.

2ndly. That certain documents relatmg imme-
diately to the suit or proceeding are in the custody
or under the control of the opposite party, and

: H



146 : A HANDY BOOK FOR THE

3rdly. That the case is one in which a discovery
would have been granted by a Court of Equity (a).

The general practice of the Courts under the au-
thority of this Statute may be very shortly ex-
pressed. The real point considered appears to be
whether the inspection required is bona fide neces-
sary to the due conduct of the cause, or merely
intended as a * fishing application,” to discover the
nature and strength of the case of the opposing
party : if the former, all other matters being regular,
the application is almost inveriably granted, the
costs of such application being made costs in the
cause, and the costs of inspection and copying being
paid by the applicant ; if the latter, an order is in-
variably refused. It need hardly be added that
the summons for inspection must always be sup-
ported by affidavit.

17 % al8 Vet By the 50th section of the 17 & 18 Viet. c. 125,
the power of the Courts and Judges with respect to
the inspection of documents is very greatly ex-
tended, that section provides that ;—

“ Upon the application of either party to any
cause or other civil proceeding in any of the Superior
Courts, upon an affidavit by such party of his belief
that any document to the production of which he is
entitled for the purpose of discovery or otherwise,
is in the possession or power of the opposite party,
it shall be lawful for the Court or Judge to order
that the party against whom such application is
made, or if such party is a body corporate, that some
officer to be named of such body corporate, shall
answer on affidavit, stating what documents he or

(a) Appendix No. 50.
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they has or have in his or their possession or power
relating to the matters in dispate, or what he knows
as to the custody they or any of them are in, and
whether he or they objects or object (and if so, on
what grounds) to the production of such as are in
his or their possession or power; and upon such
affidavit being made the Court or Judge may make
such further order thereon as shall be just.”

147

The applications made under the latter Statute When appii-

cations are to

may be before plea pleaded, and should an order be made.

for inspection be made after the hearing and deter-
mination of such application, it will be no defence
against such order to urge that the documents sought
to be examined are such as the opposite party is
privileged from producing, such defence being
maintainable on the hearing of the summons for
discovery.”

The provisions of the Statute last cited have been
generally recognised to apply simply to discovery,
nor is the somewhat equivocal expression, “such
farther order thereon as shall be just,” permitted to
affect the integrity of the clause 6 of the 14 & 15
Vict. c. 99, under and in accordance with the pro-
visions of which alone, an order for the inspection
and copying of documents will be issued, except
where such inspection is obtainable by virtue of the
Common Law power of the Judges already men-
tioned.

APPLICATION FOR AN INTERPLEADER ORDER.

There are two particular classes of cases in which When an

an application to interplead is the proper method of
proceeding :—
H2

interpleader
order iasues.
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1st. Where a stakeholder has made upon him
two or more conflicting claims to the stake in his
possession, upon the respective merits of which claims
he cannot or does not choose to decide.

2ndly. Where a sheriff, having seized goods in
pursuance of a writ of fieri facias issued for that par-
pose, has the claim of the judgment creditor to, or
the property of the judgment debtor in, such goods
disputed by one or more claimants, upon whose
claims he has under no circumstances any legal au-
thority to decide.

The application and remedy in both these cases
are very similar.

As to applications by stakeholders the Statute
1 & 2 Will. IV. c. 58, provides :— That upon ap-
plication made by or on the behalf of any defendant
sued in any of the Superior Courts of Law at
Westminster, in any action of assumpsit, debt, de-
tinue, or trover, such application being made after
declaration and before plea, by affidavit («) or other-
wise, showing that such defendant does not claim
any interest in the subject matter of the suit, but
that the right thereto is claimed or supposed to be-
long tosome third party who has sued or is expected
to sue for the same, and that such defendant does
not in any manner collude with such third party,
but is ready to bring into Court or to pay or dispose
of the subject matter of the action in such manner
as the Court (or any Judge ‘thereof ) may order or
direct, it shall be lawful for the Court orany Judge
thereof to make a rule or order calling upon such
third party to appear and to state the nature and

(a) Appendix No. 51.
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particulars of his claim, and maintain or relinquish
his claim, and upon such rule or order to hear the
allegations as well of such third party as of the
plaintiff, and in the meantime to stay the proceed-
ings in such action, and finally to order such third
party to make himself defendant in the same or
some other action, or to proceed to trial on one or
more feigned issue or issues, and also to direct
which of the parties shall be plaintiff or defendant
on such trial; or (with the consent of the plaintiff
and such third party, their counsel or attorneys) to
dispose of the merits of their claims and determine
the same in a summary manner, and to make such
other rules and orders therein as to costs and all
other matters as may appear to be just and rea-
sonable.”

The fourth and fifth sections of the same Statute Appeal.

give a power of appeal from the decision of a
Judge at chambers to the Court in interpleader
matters, and also a discretionary power to the Judge
at chambers to refer the matter to the Court in the
first instance. It should be remarked, however,
that where by consent the Judge summarily dis-
poses of the rights of the parties at chambers, there
is no appeal from his decision to the Court,and also
that such summary disposition can only take place
by consent of both parties.

Upon an interpleader application under the above
Statate, it must be shown to the satisfaction of the
Judge by affidavit or otherwise :—
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1st. That the stakeholder has been sued for the Afidavit.

recovery of some specific chattel or its value, or for
a debt, or some demand in the nature of a debt.
2dly. That the action has gone on to declara-
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tion, but that no plea or pleas has or have been
pleaded.

3rdly. That the defendant has no interest in the
subject matter of the action.

4thly. That the claimant who has not declared
has either commenced an action or put in a legal
claim against the stakeholder.

5thly. That the defendgpt does not collude in any
manner with either of the claimants, and is ready
to pay the disputed amount into Court.

And, upon being satisfied as to the truth of these
averments, the Judge will direct an issue to be tried,
as mentioned in the Statute, unless by consent he
summarily disposes of the case.

Where the second claimant does not appear in
pursuance of the rule or summons calling upon him
so to do, or does not comply with the terms of any
rule or order made after appearance, the Statute by
section 3. directs, that ¢it shall be lawful for the
Court or Judge to declare” him, ‘“and all persons
claiming by or under him, to be for ever barred
from prosecuting his claim against the defendant,
and to make such order respecting costs as may be
just and reasonable.”

It will be observed hereafter, that by virtue of
the provisions of a very recent Statute (23 & 24 Viet.
c. 126) the summary jurisdiction of a Judge at
chambers in interpleader applications is very greatly
extended, and may be used, if applied for by either
of the parties summoned, in all cases * where
from the smallness of the amount in dispute, or
of the value of the goods seized,” it appears
reasonable and proper to decide in such summary
manner.
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Asto costs in ordinary cases, as a general rule, Costs.
where the stakeholder makes a prompt and bond
fide application toa Court or Judge (and the claim-
ant appears), his whole costs will be allowed out of
the sum in dispute, and such costs, together with
those of the successful party, will in the end have
to be paid by the party who fails. As to theallow-
ance of costs in cases wiiere the claimant does not
appear, the Judges are somewhat divided in their
practice.
The sixth section of the Statute already men- 12 Vict. c.
tioned, in conjunction with the 1 & 2 Vict. c. 45,

Interpleader

8. 2, places a sheriff, who has in his hands goods 2 thein:
or chattels seized under a ¢ fieri facias” to which a sherift.
claim or claims is or are made by a person or per-
sons other than the judgment creditor, on the same
footing as a stakeholder is placed by the Statute,
and gives him the same privileges of summoning .
the contending parties by summons or rule before a
Court or Judge as a stakeholder enjoys.

In order that a sheriff may take advantage of the
provisions of the Statute, it is necessary :—

1st. That he should either have seized the de- amaavit.
fendant’s goods, or have gone to the premises for
the purpose of making a seizure.

2nd. That if he has seized, the goods should be
actually in his possession at the time of the appli-
cation.

3rd. That he should be totally uninterested in
the result of the interpleader decision.

4th. That an actual claim should have been
made upon him.

5th. That the application should be prompt.
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The usual orders made by the Judge in cases in
which a summary decision is not given, and an
issue is ordered, may be reduced to three, which
will be found in the Appendix ().

“ If the claimant fail to appear to the inter-
pleader rule or summons, he is barred as against
the sheriff, but cannot be made to pay the costs
thereof. If having appeared he abandons his claim,
he may be barred as against the execution creditor,
on a rule or order to that effect being applied for.
If the latter do not appear the Courts cannot bar
him, but they have allowed the sheriff to withdraw,
and have directed that no proceedings should be
taken against him by such creditor in respect of the
seizure of the goods claimed ; and where neither
party appeared the sheriff was ordered to sell as
much as would pay his expenses, and withdraw
from the remainder.”

As regards the costs of interpleading, when at the
instance of the sheriff, it may be mentioned that the
sheriff is only allowed his possession money, and
costs incurred subsequently to his application for
the order, and these he receives from the party who
ultimately fails, who has also to pay the whole of
the costs of the successful party, whether execution
creditor or claimant.

The Statute 23 4 24 Vict. c. 126, ss. 12 to 18 in-
clusive, considerably extends the power of the Judges
in interpleader applications, by permitting the Court
or a Judge to whom any such application is made,
to entertain and adjudicate upon the same although

(a) Vide Appendix No. 52,
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“ the titles of the claimants to the money, goods or
chattels in question, or to the proceeds or value
thereof, have not a common origin, but are adverse
to and independent one of another;” and also by
permitting such Court or Judge in cases where the
claimant makes his claim to such goods, &c. under
a bill of sale, or by reason of a conveyance of the sect. 1s.
same by way of security for a debt, to “order a
sale of the whole or part thereof, upon such terms
as to the payment of the whole or part of the
secured debt or otherwise as they or he shall think
ﬁt-”

The same Statute directs that in cases where,
“from the smallness of the amount in dispute or of
the value of the goods seized,” it shall appear de-
sirable so to do, the Judge may at the request of
either party deal summarily with the application,
and make such order with respect to the matter in Sect.17.
dispute, costs, &c., as shall appear to him to be
Jjust, such order to be final and conclusive against
the parties. It also directs that in all cases where Sect. 15.
the question in dispute is one of law and not of fact,
the Judge may in his discretion decide the case
without directing an issue to be tried, or may order
a Special Case to be stated for the opinion of the
Court, and if the latter course is pursued, the pro-
ceedings upon the Special Case and all matters re-
lating to error brought upon it are to be conducted sect. 16.
as nearly as may be in the same manner as if the
Special Case had been stated under the ordinary pro-
visions of the Common Law Procedure Acts, 1852
and 1854.

Lastly, in order to secure the due enforcing of sect.1s.

“ rules, orders, matters and decisions,” made in in-
HO
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terpleader applications under the new Statute, the
same are directed to be entered of record, and
when so entered are to have ¢ the force and effect
of judgments in the Superior Courts of Common
Law.”

EXAMINATION UPON INTERROGATORIES.

17&18Viet. By the 17 & 18 Vict. c. 125, s. 51, it is pro-
& 135, 8. 81 vided, thatin all causes in any of the Superior Courts,
by order of the Court or a Judge, the plaintiff may
with the declaration, and the defendant may with
the plea, or either of them by leave of a Court or
Judge may at any other time, deliver to the op-
posite party or his attorney (provided such party,
if not a body corporate, would be liable to be called
and examined as a witness upon such matter,) in-
terrogatories in writing upon any matter as to which
discovery may be sought, and may require such party,
or, in the case of a body corporate, any of the officers
of such body corporate, within ten days to answer
the questions in writing by affidavit to be sworn and
filed in the ordinary way ; and any party or offiger
omitting, without just cause, sufficiently to answer
-all questions as to which a discovery may be sought
within the above time, or such extended time as the
Court or a Judge shall allow, shall be deemed to
have committed a contempt of the Court, and shall
be liable to be proceeded against accordingly.”
Propertime  Although either party may, by the special leave
to deliver in- . . .
terrogatories. of the Court or of a Judge, deliver interrogatories
which it is incumbent upon the opposite party to an-
-swer at any stage of the proceedings, the proper time
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to do so is undoubtedly with the declaration or pleas
(Martin v. Hemming, 10 Exch. 478),and as a
general rule the delivery at any other period is dis-
countenanced by the judicial authorities. These Where they
interrogatories may be delivered to a foreigner re- delivered.
siding abroad (Johl v. Young,25 L. J., Q. B.23);
also to a claimant in an action of ejectment, as to his
title and the pedigree through which he claims, but
not of the evidenee by which the claimant’s case is
to be made out. (Flitchcroft v. Fletcher,25 L. J.,
Exch. 95.)

The same Statute directs that the application for
the order to deliver interrogatories shall be “upon
affidavit of the party proposing to interrogate (a), Afdavit.
and his attorney or agent, stating that the deponent
or deponents believe that the party proposing to in-
terrogate, whether plaintiff or defendant, will derive
material benefit in the cause from the discovery
which he seeks, that there is a good cause of action
or defence upon the merits, and, if the application
be made on the part of the defendant, that the dis-
covery is not made for the purpose of delay;” and
the same section provides, “ that where it shall hap-
pen from unavoidable circumstances that the plain-
tiff or defendant cannot join in such affidavit, the
Court or Judge may, if they or he shall think fit,
upon affidavit of such circumstances, . . . . allow
and order that the interrogatories may be delivered
without such affidavit.”

Where the interrogated party omits, without just where party
cause, to answer sufficiently such written interroga- 2:2;::‘ duly
tories, “ it shall be lawful for a Court or Judge, at

(a) Appendix No. 63.
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their or his discretion, to direct an oral examination
of the interrogated party as to such points as they
or he may direct, before a Judge or Master, and
the Court or Judge may, by such rule or order, or
any subsequent rule or order, command the attend-
ance of such party or parties before the person ap-
* pointed to take such examination, for the purpose
of being orally examined as aforesaid, or the pro-
duction of any writings or other documents to be
mentioned in such rule or order, and may impose
therein such terms as to such examination.”
Costs. The costs of all proceedings under the Statute are
directed to bhe ““in the discretion of the Court or
Judge by whom the rule or order is made.”

APPLICATION FOR SUMMARY RELIEF IN EJECT-
MENT.

238 24Vict. By the 23 & 24 Vict. ¢. 126, ss. 1 and 2, it is

c. 126, ss. 1

and 2, enacted, that “in the case of any ejectment for a
forfeiture brought for non-payment of rent, the
Court or a Judge shall have power upon rule or
summons to give relief in a sumnary manner, but
subject to appeal as hereinafter mentioned, up to and
within the like time after execution executed, and
subject to the same terms and conditions in all re-
spects as to payment of rent, costs, and otherwise,
as in the Court of Chancery, and if the lessee, &c.
shall upon such proceeding be relieved, he shall
hold the demised lands according to the lease
thereof made without any new lease.”” 2, ¢ In the
case of a covenant or condition to insure against

loss or damage by fire, the Court or a Judge shall
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have power upon rule or summons to give relief in
a summary manner, but subject to appeal as herein-
after meutioned, in all cases in which such relief may
now be obtained in the Court of Chancery under
the provisions of the 22 & 23 Vict. ¢. 35, and upon
such terms as would be imposed in such Court.”
3. “ Where such relief shall be granted, the Court
or a Judge shall direct a minute thereof to be made
by indorsement on the lease or otherwise.”

The appeal alluded to in the first section of the Appeal

statute is from an order of the Judge to the Court,
and from a rule of the Court to the decision of a
Court of Error, and such appeals are made subject
to certain notices, &c., mentioned in the Statute.

DELIVERY OF PARTICULARS OF DEMAND OR
BREACHES.

The 19th rule of the Reg. Gen. H. T. 1853 directs
—<“That with every declaration (unless the writ has
been specially indorsed under the provisions con-
tained in the 25th section of the 15 & 16 Vict. c.
76) delivered or filed, containing causes of action
such as those set forth in Schedule ¢ B’ of that Act,
and nambered from 1 to 14 inclusive, or of a like
nature, the plaintiff shall deliver or file full particu-
lars of his demand under such claim where such
particulars can be comprised within three folios;
and where the same cannot be comprised within
three folios, he shall deliver or file such a statement
of the nature of his claim and the amount of the
sum or balance which he claims to be due as may
be comprised within that number of folios, and with
every plea of ‘set-off> containing claims of a similar
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nature as those in respect of which a plaintiff is re-
quired to deliver or file particulars, the defendant
shall in like manner deliver particulars of his set-
off. And to secure the delivery or filing of par-
ticulars in all such cases, it is ordered that if any
such declaration shall be delivered or filed, or any
plea of set-off delivered without such particulars or
statement as aforesaid, and a Judge shall after-
wards order a delivery of particulars, the plaintiff
or defendant, as the case may be, shall not be al-
lowed any costs in respect of any summons for the
purpose of obtaining such order, or of the particu-
lars he may afterwards deliver, and a copy of the
particulars of demand and set-off shall be annexed
by the plaintiff’s attorney to every record at the
time it is entered with the proper officer.” The
words ““any costs in respect of any summons ” in-

“clude the costs for any number of summonses for par-

ticulars. (Eade v. Woodland, 27 L. T. 42.)

The special indorsement referred to in the above
rule (15 & 16 Vict. c. 76, s. 25), and which stands
in the stead of any particulars of demand, is avail-
able in all cases: ‘ where the defendant resides
within the jurisdiction of the Court, and the claim
is for a debt, a liquidated demand in money, with
or without interest arising upon a contract express
or implied, or on a bond or contract under seal for
payment of a liquidated amount of money, or on a
Statute where the sum sought to be recovered is
a fixed sum of money, or in the nature of a debt
or liquidated demand, bill, cheque, or note.”

The causes of action in which particulars of de-
mand are declared to be necessary, are :—

1. For goods bargained and sold.
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2. For work done and materials provided.

3. For money lent.

4. For money paid for defendant.

5. For money received by defendant for the use

of plaintiff.

6. Money found to be due on accounts stated.

7. Messuage and land sold and conveyed by

plaintiff to defendant.

8. Goodwill, &c. to be sold and given up.

9. For defendant’s use of plaintiff’s house and

land. :

10. For defendant’s use of plaintiff’s fishery.

11. For copyhold fines payable by defendant.

12. For hire of plaintiff’s goods.

13. For freight.

14. For demurrage.

If in any one of these claims, the plaintiff neglect
to deliver particulars to the defendant, the latter
may take out a summons and obtain an order
for their delivery, and the plaintiff will bave
to pay the costs of the summons, attendance and
order.

The order for particulars may be obtained by the When order
defendant before entering an appearance, and obiined.
(should the Judge think fit) without the produc-
tion of any affidavit. (Reg. Gen. H.T. 1853,
Reg. 20.)

As usually drawn up, the order contains a clause
directing a “stay of proceedings,” without which,
indeed, the proceedings will not by the mere issue
of the order be stayed. By the 21st rule of Reg.
Gen. H. T. 1853, it is ordered, that a defendant
shall be allowed the same time for pleading after
the delivery of particulars under a Judge’s order
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which he had at the return of the summons, unless
otherwise provided for in such summons.
If, therefore, the time for pleading be expired at
the period the order is made, the plaintiff may, im-
mediately upon being served therewith, deliver par-
ticulars and sign judgment against the defendant,
and in such cases, to avoid his doing so, it is usual
to take out, with the summons for delivery of par-
ticulars, a summons for time to plead after delivery
of particulars.
gigningjuag- 1t should also be carefully remembered that the
expiration  Summons for particulars will of itself only prevent
_oforder.  the signing of judgment by the plaintiff until its
disposal, and that the time the defendant had upon
its issue continues to run; if, therefore, no order be
made, the plaintiff may, immediately upon the
summons being discharged, sign judgment against
the defendant.
Where the particulars delivered under the order
are unsatisfactory, a second, and subsequently even a
third application may be made upon summons for
“further and better particalars,” or for *further
and better particulars with dates and items,” the
Judge making such order with reference to the costs
of such further and better particulars as he may
consider advisable, usually that such costs shall be
‘ costs in the cause,” which they will be, if nothing
whatever is said in the order about costs,
Amendment  Lhe particulars delivered may be amended at
ofparticulars. gy period of the cause, the order being usually
made subject to the payment of costs by the party
applying, and subject to such other conditions as
the Judge may think proper to impose.
In any action brought for the infringement of a
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patent, it is provided by the 15 & 16 Vict. c. 83,
8. 41— that the plaintiff shall deliver with his de-
claration particulars of the breaches complained of
in the action, and that the prosecutor (if the pro-
ceedings be by sci. fa. to repeal letters patent) ehall
deliver with his declaration particulars of any ob-
Jjections on which he means to rely at the trial, in
support of the suggestion in the said declaration in
such proceedings by sci. fa. And at the trial of
such action or proceeding by sci. fa. no evidence
shall be allowed to be given in support of any al-
leged infringement, or of any objection impeaching
the validity of such letters patent, which shall not
be contained in the particulars delivered as afore-
said.”

Discovery BY PLAINTIFF’'S ATTORNEY OF THE
PRroFEssION, &c. oF PLAINTIFF,

“ Every attorney, whose name shall be indorsed 15 & 16 vict.
on any writ issued by authority of this act, shall, *’®* ™
on demand in writing, made by or on behalf of any
defendant, declare forthwith whether such writ has
been issued by him or with his authority or privity ;
and if he shall answer in the affirmative, then he
shall also, in case the Court or 3 Judge shall so
order and direct, declare in writing, within a time to
be allowed by such Court or Judge, the profession,
occupation, quality and place of abode of the
plaintiff, on pain of being guilty of a contempt of
the Court from which such writ shall appear to
have been issued ; and if such attorney shall declare
that the writ was not issued by him, or with his
authority or privity, all proceedings upon the same
shall be stayed, and no further proceedings shall
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be taken thereupon without leave of the Court or a
Judge.”

There is no time mentioned in the Statute within
which the application is to be made, so that, although
it has been refused after verdict (Hooper v. Har-
court,1 H. Bl. 534) it may no doubt be made during
all the earlier stages of the proceedings, more espe-
cially if the advisability of the application has been
known to the defendant only a short time before its
being made.

An attorney is bound to give a true and deter-
minate answer to the demand made of him, and if
his reply only vaguely intimates the quality, ad-
dress, &c., of the plaintiff, proceedings will be
stayed until better information is supplied. Where
the plaintiff had left his residence and gone to
Liverpool, the address given, “ Peel’s Coffee House,
Fleet Street, London,” was held insufficient, al-
though accompanied by an affidavit that he was
then residing there. (Hodson v.Gamble, 3 D. P. C.
174.) 1n a second case the plaintiff’s attorney re-
ceived his instructions from Bridport, and subse-
quently from Lynn, and under & Judge’s order
gave Bridport as the plaintiff’s address, though it
was proved he had removed to Lynn; another order
being obtained, he gave “ Lynn’’ as the place of re-
sidence, and this turning out to be untrue, the Court
ordered the attorney to pay the costs of the appli-
cations, together with the costs of a motion made
for his attachment, and stayed all proceedings in
the action until a true address was given. (Harris
v. Holler, 7 D. & L. 819.)
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EXECUTION AGAINST A SHAREHOLDER,

The suing out of execution against a private in-
dividual, on a judgment recovered against a com-
pany of which he s a shareholder, is regulated by
the Statute 7 & 8 Vict. ¢. 110, extended to joint
stock companies with limited liability by the 18 &
19 Viet. c. 135.

The 66th section of the first cited Act declares,
that “every judgment, and every decree or order
which shall be at any time after the passing of (the)
Act obtained against any company completely re-
gistered under (the) Act, except companies incor-
porated by Act of Parliament or charter, or com-
panies the liability of the members of which is
restricted by virtue of any letters patent, in any
action, suit or proceeding prosecuted by or against
such company, in any Court of Law or Equity,
shall and may take effect and be enforced, and
execution thereon be issued, not only against the
property and effects of such company, but also, if
due diligence shall have been used to obtain satis-
faction of such judgment, decree or order, by
execution against the property and effects of such
company, then against the person, property and
effects of any shareholder for the time being or
any former shareholder of such company in his
natural or individual capacity, until such judgment,
decree or order shall be fully satisfied.

As regards former shareholders, the same section Former
shareholders.

provides that they shall not be liable as above, un-
less they were shareholders in the company at the
time when the contract, &c. upon which judgment
is obtained was entered into, or became shareholders
whilst such contract, &c. remained unexpired, or
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were shareholders when the judgment itself was
obtained, and there is a further restriction against
execution being issued against a former shareholder
by a provision that no such execution shall issue
after the expiration of three years next after the
person sought to be charged has ceased to be a
shareholder.

The office of a Judge at chambers, in connexion
with the issuing such execution, is declared in sec-
tion 68 of the same Act, which enacts :—

¢ That such execution may be issued by leave of
the Court or of a Judge of the Court in which such
judgment, decree or order shall have been obtained,
upon motion or summons for a rule to show caause,
or other motion or summons consistent with the
practice of the Court, without any suggestion or
scire facias in that behalf, and it shall be lawful for
such Court or Judge to make absolute or discharge
such rule, or allow or dismiss such motion, and to
direct the costs of the application to be paid by
either party, or to make such other order therein as
to such Court or Judge shall seem fit. . . pro-
vided that any order made by a Judge as aforesaid
may be discharged or varied by the Court, on ap-
plication made thereto by either party dissatisfied
with such order: Provided also that no such order
shall be made nor summons granted for the pur-
pose of charging any shareholder or former share-
holder until ten days’ notice thereof shall have been
given to the person sought to be charged thereby.”

In order to proceed under these sections, it is
necessary first to give the ten days’ notice required
above to the person against whom execution is pro-
posed to be issued.
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At the expiry of such ten days, a copy notice,
verified by an affidavit of its due service, being
produced to the Judge’s chamber clerk, a summons
will be issued calling upon the shareholder to show
cause why execution should not issue against him ().
This summons, supported by affidavit of due dili-
gence having been ineffe:tually used to obtain
satisfaction of the judgment from the goods of the
company and of the shareholder’s interest in such
company, will cause an order to issue, whereby the
shareholder’s person and own private property will
be charged as directed by the Statute, provided, of
course, that the shareholder is not able to withdraw
himself from the operation of the Statute.

The proper period for making the application is Time for
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after judgment has been signed against ‘the share- npplll:axﬁon

holder, and before execution issues upon such
judgment. The mere issue of a writ against any one
cannot be restricted by Act of Parliament, and in
obedience to such writ an appearance is entered, or
in contempt of it judgment is signed in default of
appearance. If the application be made prior to
signing judgment, it is presumed that the defendant
may urge that the plaintiff is not in a position to
issue execution, but this would be of littleadvantage
to him, as the order would be made with the condi-
tion annexed to it of the plaintiff’s signing judgment.

APPLICATION TO TRY BEFORE THE SHERIFF.

By the 3 & 4 Will. IV. c. 42,s. 17, it is enacted:
—¢That in any action depending in any of the
Superior Courts of Law at Westminster for any

(a) For the forms of this notice, affidavit, &c., see Arch-
bold’s Practical Forms, p. 645 ef seq., Tth ed.
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debt or demand in which the sum sought to be re-
covered and indorsed on the writ of summous shall
not exceed 20L, it shall be lawful for the Court in
which such suit shall be depending, or for any Judge
of any of the said Courts, if such Court or Judge shall
be satisfied that the trial will not involve any difficult
question of fact or law, and sach Court or.Judge
shall think fit so to do, to order and direct that the
issue or issues joined shall be tried before the sheriff
of the county where the action is brought, or any
Judge of any Court of Record for the recovery of
debt in such county, and for that purpose a writ
shall issue directed to such sheriff, commanding
him to try such issue or issues by a jury to be sum-
moned by him, &c.”

The application for a writ of trial to issueis in the
ordinary manner by summons, and the proper period
for making it is after issue joined, and before the
issue is delivered. The affidavit upon which the
application is grounded should distinctly show that
the amount sought to be recovered is 20l. or less,
and that the cause of action is debt, or something
¢ ejusdem generis’’ with debt (a).

The Court to which the writ is to be directed is
usually the Court of the Sheriff, and it has been
determined that a County Court, established under
9 & 10 Vict. c. 95, is not a Court of Record within
the meaning of the Statute.

Even by consent of both parties, an order will
not in strictness issue to try before the sheriff with-
out the consent of a Judge; and although this rule
is sometimes departed from, the affidavit already

(a) Appendix No. 54.
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referred to must be produced together with the
written consent and the pleadings, when the order
is applied for. One reason for the Judge’s own
authority being required before issuing the order,
arises from the fact that the Court will not review
or set aside such order when once issued, however
improperly the writ of trial may have been ordered.
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One effect of the establishment of the new County Egect o

Courts was to diminish greatly the number of writs
of trial issued to the sheriff, the relief afforded by
the County Courts being almost identical with that
found in a trial before the sheriff; there are still
cases, however, in which the older relief can only
be secured, such as where the parties dwell more
than twenty miles asunder, where the cause of
action did not arise wholly or in some material part
within the jurisdiction of the County Court of the
district wherein the defendant dwelt or carried on
business at the time when the action was commenced,
or where some officer of the County Courtis a party
to the action, &c.

It should also be borne in mind that as a general
rule no writ of trial will be issued to try before the
Judge of the Sheriff’s Court in London, or before
the Judge of any Court of Record in which counsel
only are heard, in a case where the amount in dis-
pute is under 504

APPLICATION TO PLEAD OR REPLY SEVERAL
MAaTTERS.

Any two or more of the following pleas, viz. :—
A plea denying any contract or debt alleged in
the declaration, a plea of tender as to part, a plea of
the Statute of Limitations, set-off, bankruptcy of the
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defendant, discharge under the Insolvent Act, plene
administravit, plene administravit preter, infancy,
coverture, payment, accord and satisfaction, release,
not guilty, denial of property belonging to plaintiff,
leave and licence, and son assault demesne, may be
pleaded together without any leave of the Court or
Judge. (C. L. P. A. 1852, sect. 81.)

If, however, it is desired to plead other pleas to-
gether, an application must be made upon summons
in the usual manner, an abstract of the pleas pro-
posed to be pleaded being annexed to the copy
summons served, and to the original laid before
the Judge upon hearing,and all objections to the pro-
posed pleas, upon the ground that they are founded
upon the same ground of answer or defence, are
directed to be heard and determined while the sum-
mons itself is being disposed of. (C.L.P. A.1852,
sect, 83.)

It is not uncommon for the Judge to call for an
affidavit of the truth ¢ in substance and in fact” of
the matter proposed to be pleaded, and this affidavit
may be in the form set forth in the Appendix. The
summons itself operates as a stay of proceedings
from the hour of its return.

StaYING PROCEEDINGS.

Where it is proved on affidavit to the satisfaction
of the Judge, or appears by the indorsement of the
writ of summons, that the debt for the recovery of
which the action is brought is less than 40s., and
where the plaintiff can avail himself of an inferior
jurisdiction, a Judge will, upon application, order
all further proceedings in the action to be stayed,
and a similar course will be pursued should the
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action have been brought against good faith, or
without authority on the part of the plaintiff or his
attorney.

The more ordinary cause, however, of a stay of
proceedingk is a consent of the defendant (where
he has pleaded) to withdraw his plea and permit
judgment to be signed against him, or an arrange-
ment by the plaintiff to receive the debt, or a certain
sum for the debt in a single payment, or by instal-
ments, securing himself ageinst default on the part
of the defendant, by obtaining an order to sign
judgment and issue execution in case of the de-
fendant’s failing to observe his own part of the
arrangement.
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Where such an order is obtained by consent of Order by

the plaintiff’s and defendant’s respective atlornws,
their written consent alone is required; where the
defendant has appeared in person, and gives a con-
sent, he must cither have the same verified by an
attorney attending at his request and witnessing his
signature, or else personally attend at the Judge’s
chambers, and be examined by the clerk in attend-
ance respecting his knowledge of the nature of the
instrument to which he has consented. (Reg. Gen.
H. T. 1853, reg. 156.)

There are two forms of ‘“ orders to stay” in com-

mon use at chambers —the short, and the long. The Short order.

former, orders ¢ that upon payment of £ , the
debt for which this action is brought, together
with” (here are inserted the particular terms of the
consent), “all further proceedings herein be stayed ;
and in case default be made in any or either pay-
ment as aforesaid, the plaintiff shall be at liberty to
sign judgment and issue execution against the de-
I
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fendant for the amount remaining unpaid, with costs
of judgment and execution, sheriff’s poundage,
officers’ fees, incidental expenses, and all other pro-
ceedings, whether by fi. fa. or ca. sa.”

The terms of the long order are slightly different,
and a little more explicit. It first directs all pro-
ceedings to be stayed, and then orders that in case
the debt, interest, and costs, to be taxed as between
attorney and client, are not paid, that the plaintiff or
his emecutors, &c. shall be at liberty to sign judg-
ment, &c., as in the short order, for the “amount
remaining unpaid at the time of such default, with
costs of judgment and registering the same, and
execution or executions, whether by fi. fa, or ca. sa.
or both ; likewise the costs of any other writ or pro-
ceeding which may be necessary, as also the costs
of ruling the sheriff or sheriffa to return such writ
or writs, sheriff’s poundage, officers’ fees, costs
of levying expenses of sale, and all other incidental
expenses.

There is a further order that it shall not be ne-
cessary to revive such judgment by writ of revivor
or otherwise.

Where & summons to “stay-”’ upon payment of
a less amount than that claimed is not attended
upon its return by the party upon whom it has
been served, an order will not be drawn up upon
the production of an affidavit of eervice and non-
attendance, it being out of the Judge’s power (ex-~
cept by consent of parties on both sides) to make
such an order.

APpPLICATION FOR TIME To PLEAD, &c.

The application for time to plead, in the ordinary
form of the summons for that purpose, is, ¢“ Why
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the defendant should not have a month’s time to:
plead herein,” or ““a month’s further time,” as the:
case may be. If it be made returnable before the-
expiration of the time the defendent already has, it
will operate as a stay of proceedings pending the
application ; if returnable after the defendant’s time:
has expired, the plaintiff may proeeed to sign judg-
ment before the retarn of the summeons, although, if
he does not avail himself of his right, he cannot
afterwards take any advantage of it. Where there consent.
isno objection on the part of the plaintiff, he usually
indorses a consent on the back of the summons,
giving the defendant a certain definite number of
weeks or days in which to plead ; and if this consent
direct that the order is to be drawn up “as by
Judge,” the sum of 6s. 8d4. will, upon the subse~
quent taxation of costs, be allowed to the plaintiff
for his assumed attendance upon the summons, such.
being always the case where the consent is indorsed
“ take an order as by Judge.”

Where the time to plead has not expired at the
time of drawing up the order, the time given begins
to run from the date of the order, and not from the
expiration of the original time to plead, except the
order be for further time, when the reverse is the
case.

Where time is given, either by the Judge or by «ysua
consent, it is frequently on certain conditions or *™*"
“terms.” The usual terms are, that the defendant
shall : 1. Plead issuably; 2. Rejoin gratis; and
3. Take short notice of trial.

The first of these terms prevents the defendant « Pieadin
from pleading a dilatory plea, and indeed obliges lasuadly.
him to frame his pleadings in such a manner asthat

12
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the trial of the cause shall not be unnecessarily de-
layed by any act of his. The second stipulation,
¢ Rejoining gratis,” means rejoining, without being
required by notice so to do, within four days after
the plaintiff has replied ; and if he fails so to do, the
plaintiff may treat his plea as a nullity and sign
judgment by default,

“Taking short notice of trial” is directed by
Reg. Gen. H. T. 1853, reg. 35, to be understood
as taking four days’ notice, although as the order
directs that the defendant is to take short notice of
trial, ¢ if necessary,” the plaintiff is bound to give
all the notice he can.

In the case of a country venue, it is not usual to
put the defendant under terms until the Commission
day for the County, City or Town in which his
venue is laid has been fixed, and made public in the
Circuit Papers.

If the defendant’s time for pleading expires on or
after the 10th of August, he has the same time for
pleading after the 24th of October, as if the declara-
tion were delivered or filed on the latter day (Reg.
Gen. H. T. 1853, reg. 9). And if he has time given
by a Judge’s order which does not expire by the
10th of August, he has as much time after the 24th
of October as he had by the original notice, and
perhaps also the number of days given by the order
remaining unexpired on the 10th of August.

Where the plaintiff neither consents to the order
being made, nor attends the summons, the defendant
will, as in most other cases, be entitled to an order
upon the production of an affidavit of service and
non-attendance of the summons. Perhaps in strict-
ness he is entitled to the whole month’s time asked
for in the summons, but in practice it is usual for




COMMON LAW JUDGES' CHAMBERS,

the Judge or his clerk to inquire into the circum-
stances of the case, and the requirements of the
defendant, and to award such further time to plead
88 he may deem advisable, the usual periods being
a week, ten days, or a fortnight.

Where a summons for time to plead is taken out Tjm

178

e to plead
r dellvery

contemporaneously with one for “ further and better of furtherand
3 ” 3 . ” . ter par-
particulars,” ¢ inspection,” &c., it should ask for ticulan.

such time after the plaintiff’s compliance with the
order made upon the other summons, and the order
for time should be drawn up accordingly. If this
be neglected, although the order for particulars may
direct a stay of proceedings until their delivery, the
plaintiff will be at liberty to hold .back the par-
ticulars until the defendant’s time has expired, and
then deliver them and sign judgment immediately
after.
CHANGING ATTORNEY.

It is ordered by Reg. Gen. H. T. 1853, reg. 4,
that “ No attorney shall be changed without the
order of & Judge.”

The consent of an attorney to the appointment of
another in his stead, even though accompanied with
that of all the parties to the proceedings, is insuffi-
cient without the order directed by the rule, and the
attorney proposed to be changed will remain liable
as attorney in the action, and this, to however small
an extent he has acted in the cause.

In almost every case, an attorney is entitled to
be paid his costs before he can be dismissed, and it
is not unusual for the terms of dismissal in the order
to be, ¢ upon payment of the said Mr. —’s taxed
bill of costs.”

The summons to change attornies (which need summons.

not be served upon the opposite party in the action)
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simply ealls on Mr. B. to show cause why & Mr.
A. should not be appointed attorney for the (plain-
#iff ) herein instead of the said Mr. B.” It may be
taken out in any stage of the proceedings, even afier
final judgment.

The order is an echo of the summone, sometimes
in addition embodying the terms already mentioned.
It should be served upon all persens connected with
the proceedings, in order that no delay msy take
place by efforts to discover the right attorney
or frnitless tramsactions with the one dismissed.

if the order containe terms whieh are not forth-
with, or within a reasonable time, complied with, the
dismissed attorney may apply for the order to be re-
scinded, and then proceed as attorney in the actian.
Whilst, however, the order remains in force he can-
not without the client’s express direction take any
further proceedings.

Where an attorney dies, no order for a new at-

" torney is necessary, but the party deprived of his

services is bound forthwith to make a new appoint-
ment, and to serve due notice thereof upon his
opponent, without which, after demand made, he
may be treated as suing or defending in person.

Where a plaintiff or defendant sues or defends in
person, and subsequently appoints an attorney, he
may do so without order, by simply giving a notice
of the appointment to the opposite party.

APPLICATION TO ASCERTAIN LoADING OF A LosT
SHip, &c.

By Statute 53 Geo. IIL c. 159, . 1—8hip-
owners are liable to answer for, or make good, any
loss or damage to any goods laden on board, by rea-
son of any act, neglect, matter or thing done or
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omritted without the fault or privity of such owners,
to the extent only of the value of the ship and of
the freight due or to be due during the voyage ; and
if several persons have sustained such loss or-damage,
and the value of the ship and freight is not safficient
to compensate all, the owners of the ship may file &
bill in Equity against all such persons who have
brought actions or made claim for compensation,
to have the value of ship and freight ascertained and
the amount distributed rateably amongst the claim-
ants.

" By section 7 of the same Aet it is provided, that sect. 7.
“the shipowner or shipowners filing the bill in
Equity shall annex to sach bill an affidavit that he,
she or they do not directly or indirectly collude
with any of the defendants thereto, or with any
other owner or owners of the same ship or vessel, or
with any other person or persons, but that such bill
is filed only for the purposes of justice, and to ob-
tain the benefit of the provisions of the Act, and
that the several persons named as defendants to the
said bill are, as the person or persons making such
affidavit verily believes, all the persons claiming to
be entitled to recompense for loss and damage sus-
tained by the same accident, act, neglect, or default,
or on the same occasion, and that all such defend-
ants do claim such recompense and to be entitled to
proportions of the value of such ship or vessel, ap-
purtenances and freight, and that no other person
claims to be entitled to any proportion thereof under
the provisions of this Act, and that the amount of
the value of such ship or vessel, appurtenances and
freight, does not exceed a sum to be specified in
such affidavit, and that the several claims made by
the defendants to such bill do exceed the amount of
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the value of such ship or vessel, appurtenances and
freight; and the plaintiff or plaintiffs in such bill
shall, on filing such bill, apply to the Court and
obtain an order for liberty to pay into Court the
amount of the value of such ship or vessel, appur-
tenances and freight as ascertained by such affidavit,
and shall pay the same into Court according to
such order, and no defendant or defendants to such
bill shall be compellable to putin any answer thereto
until such value shall have been paid into Court as
aforesaid, unless the Court shall for any special
canse think fit to order security to be given for the
same, in such manner as the said Court shall think
fit, either instead of payment thereof into Court as
aforesaid, or until such Court shall make other order
to the contrary.”

By the 17 & 18 Vict. c. 125, s. 88, it is declared,
that ¢ the Superior Courts or any Judge thereof
may, upon summary application by rule or order,
exercise such and the like jurisdiction as may,
under the provisions of 53 Geo. III. c. 159, in-
tituled ¢ An Act to limit the Responsibility of Ship-
owners in Certain Cases,’” be exercised by any Court

of Equity.”

REFERENCE OF MATTERS TO ARBITRATION.

Either by a rule of Court, & Judge’s order, a -
deed under or not under seal, or a mere verbal
agreement, matters not within the operation of a
Court of Law, may be referred to the decision of
one or more arbitrators agreed upon by the parties.

Where the reference is by a Judge’s order drawn
up in the full form, and with all the special pro-
visos found in the order set out in the Appendix (a),

(a) Appendix No. 55.
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few subsequent applications to a Court or Judge
will be necessary in order to carry it into effect.

If there be no power given to the arbitrator to
enlarge the time limited for the¢ making of his
award, and such enlarged time be necessary, ap-
plication must be made by summons to a Judge at
chambers, upon affidavit that the delay caused does
not originate in any wilful negligence on the part
of the applicant, or in any vexatious proceedings
instituted by him, and the further time may be
granted by the Judge upon such an affidavit, even
if the other party makes default in appearance.
Where the time for making the award has actually 3 & o -
elapsed without an order having been made for its ~
extension, the Court or a Judge will still entertain
the application, and if the award has in the mean-
time been made, it seems that the matter should be
by order remitted pro formd to the consideration of
the arbitrator in order that a fresh award may be
made, but it is doubtful if any order will be made
extending the originally limited time, upon appli-
cation after such time has passed by, unless the
omission to make an earlier application has been the
result of accident or mistake.

The second Common Law Procedure Act glves 17 & 18 Vict.
a general power of enlarging the time limited to an o125, 8. 18-
arbitrator for making an award in the following
terms :—

¢ The arbitrator, &ec. shall make his award >’ (un-
less there is a different limit of time) “ within three
months after he shall have been appointed, &c., but
the parties may, by consent in writing, enlarge the
term for making the award, and the Court or a
Judge, &c. may, for good cause to be stated in the

15
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rule or order for enlatgement, from time to time en-
large the term for making the award, and if no
period be stated for the enlargement in such con-
sent or order for enlargement, it shall be deemed to
be an enlargement for one month.”

There has been considerable doubt expressed
whether the Court or a Judge has power to interfere
in enlarging the time: where the order or submission
gives such power to the arbitrator, of which he has
neglected to avail himself, the general belief is, that
such power exists, and in practice it is continually
exercised.

17 & 18Vit. Where no particular period is limited in the order

o 185, 815 during which the award is to be made, it must be
completed and ready for delivery within three
months after the arbitrator has been appointed or
entered upon the reference, or has been called upon
by notice in writing so to do, and if it be not so made,
it will be null and yoid.

The death of either party whilst the arbitration
is being carried on will at once revoke the arbi-
trator’s authority, and a fresh person must be
appointed by the parties, and sanctioned by the
order of a Judge. Bankruptcy, insolvency, or the
marriage of a feme sole, will only be a revocation
of such arbitrator if insisted on by the bankrupt,
&c. If his asgignees or the husband of the female,
elect to continue the reference, the other side cannot
object, .

17&18Vict. With respect to the non-appointment, refusal to
f’s,‘ﬁi w15 aot, or death of an arbitrator, it is provided by a
recent statute, that where the arbitration is to a single
arbitrator, and the parties cannot concur in the
person to be appointed, or where such person being
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appointed refuses to act, becomes incapable of act-
ing, or dies, and the parties do not concur in the
appointment of a new one, any party may serve
the others with a written notice to appoint an arbi-
trator, and if they do not so appoint in seven clear
days, then it shall be lawful for a Judge upon
sammons to make such appointment.

The same power is given to a Judge, in cases
where the parties or two arbitrators have power to,
and do not appoint an wmpire, or when such um-
pire being appointed refuses to act, becomes inca-
peble of acting, or dies, and no fresh one is
appointed. And in cases where two arbitrators are
to be appointed, one by each party, and one side
refuses to appoint, or his arbitrator dying, &c.,
refuses to appoint a new one, which the statute per-
mits him to do, it is declared that the nominator of
the surviving arbitrator may, after giving notice as
aforesaid, appoint such arbitrator to act as sole
arbitrator in the reference, a power being reserved
to a Judge upon application to revoke such ap-
pointment.

The Common Law Procedure Act, 1863, ex- 17 & 18 Vict.
tended considerably the power of a Judge to direct ™ 125,83
a reference to arbitration, by enacting that ¢ If it
be made appear, at any time after the issuing of the
writ, to the satisfaction of the Court or a Judge,
upon the application of either party, that the matter
in dispute consists wholly or in part of matters of
‘mere account which cannot conveniently be tried in
the ordinary way, it shall be lawful for such Court
or Judge, upon such application, if they or he think
fit, to decide such matter in 4 summary way, or to
order that such matter, either wholly or in part, be
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referred to an arbitrator appointed by the parties or
to an officer of the Court [or, in Country Cases, to
the Judge of any County Court ()], upon such
terms as to costs and otherwise as such Court or
Judge shall think reasonable ; and the decision or
order of such Court or Judge, or the award or
certificate of such referee, shall be enforceable by
the same process as the finding of a jury upon the
matter referred.”

It is in the discretion of the Judge, making the
compulsory order of reference, to order the whole
or the part of the matter to be referred, whether
the whole or part only relates to mere matter
of account. As it must “be made appear to the
satisfaction of . . . the Judge that the matter
in dispute consists wholly or in part of matters of
mere account, &c.,” the party applying for the order
to refer must be provided either with a copy of
the particulars delivered in the action or with an
affidavit disclosing the peculiar nature of the action,
and this must also be the case where & consent to
refer is given upon a summons taken out for that
purpose, no order to refer under the provisions of
the Statute being given upon a bare consent of the
parties, or being drawn up with the words “ by
consent”’ introduced therein.

Where the order says nothing about costs, the
arbitrator has no power over them, and an order
must be applied for upon summons to amend the
order of reference in such a case, if it is wished to
submit to the arbitrator’s discretion the question
respecting costs.

There is in the Statute we have already cited, a

(a) Repealed by 21 & 22 Vict. c. 74, 5. 55,
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further enactment, that ¢ If it shall appear that the
allowance or disallowance of any particular item
depends upon a question of law, fit to be decided
by the Court, or upon a question of fact fit to be
decided by a jury, or by a Judge upon the consent
of both parties, it shall be lawful for such Judge to
direct a case to be stated or an issue or issues to be Sect. 4.
tried, &c.; and the decision of the Court upon
such case, and the finding of the jury or Judge
upon such issue or issues, shall be taken and acted
upon by the arbitrator as conclusive.”

As to the enforcing of an award made by an
arbitrator under this Statute, it is declared that
“Any award made on a compulsory reference Sect. 10.
under this Act may, by authority of a judge, on
such terms as to him may seem reasonable, be
enforced at any time after seven days from the
time of publication, notwithstanding that the time
for moving to set it aside has not elapsed.”

The proper manner to make this section avail-
able is, by taking out a summons to show cause
“ Why the plaintiff (or defendant) should not be
at liberty to sign judgment against the plaintiff (or
defendant) for the sum of £  being the amount
found to be due by the arbitrator herein, by his
award dated the day of  1861.” And the
application must be supported by an effidavit of
the entering upon the reference, and the date of the
arbitrator’s final award and determination.
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No. 1.

Jurat of Affidavit sworn at Chambers.

Sworn at the Judges’ Chambers, Rolls’ Garden, Chancery
Lane, this — day of —, 1861.
Before me,
a Comn.nis:ioner, &ec.

I more than one Deponent.

Sworn at the Judges’ Chambers, Rolls’ Garden, Chancery
Lane, by the within-named deponents C. D.and E. F., this —
day of ——, 1861.

Before me,

. B,
a Commissioner, &c.

If by a Marksman or Illiterate Person.

Sworn at the Judges’ Chambers, Rolls’ Gardens, Chancery
Lane, the above affidavit having been first read over and ex-
plained to the deponent A. B. in my presence, who seemed
perfectly to understand the same, and wrote his signature [or
llnlde his mark] thereto in my presence, this ——, day of —,

861.

A.B,
a Commissioner, &c.

If by a Foreigner.

Sworn at the Judges’ Chambers, Rolls’ Garden, Chancery
Lane, this —— day of ——, 1861, by the deponent A. B., the
contents of the above affidavit having been first read over and
explained to him in the —— language by C. D., of ——, who
was first sworn duly to interpret the same.

Before me,
. E.F,,
& Commisgioner, &c,
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No. 2.

Affidavit on which is grounded a Petition for a
Country Commission to take Affidavits.

In the Court of — .
I, A. B., of —, in the county of —, gentleman, make oath

and say—

1. T);Jat [ have been duly enrolled and am now practising as
an attorney in her Majesty’s Court of —.

2. That I have duly taken out my certificate for the current
year.

8. That T am not at this time, nor do I intend to become or
practise as, a conveyancer.

Sworn, &c. A.B.

——

No. 3.
Petition.

To the Right Honourable the Lord Chief Justice and the other

Judges of the Court of Queen’s Bench.

The humble petition of A. B., gentleman, applying to
be appointed a Commissioner to administer oaths
in Common Law in the Court of Queen’s Bench,

Showeth,—

That your petitioner resides at —, in the county of ~——.

That your petitioner has been duly enrolled an attorney of
her Majesty’s Court of Queen’s Bench at Westminster, and has
practised as an attorney for upwards of —— years.

That your petitioner carries on his business at ——, in the
county of —— [in partnership with C. D.].

That your petitioner has taken out his certificate to practise
as such attorney for the current year.

That the town of [here state the particular facts rendering an
additional Commissioner necessary].

Your petitioner therefore humbly prays that your Lord-
ships will be pleased to appoint him a Commissioner
to administer oaths in Common Law in the Court of
Queen’s Bench, within the counties of —.

And your petitioner, &c.
—p—

No. 4.
Certificate.

To the Right Honourable the Lord Chief Justice and the other
Judges of the Court of Queen’s Bench.

We, the undersigned, A. B,, C. D., E. F,, &c. do hereby humbly
certify unto your Lordships, that ——, of —— in the county of
———, carrying on business at ——, in the county of ——, is well
known to us. That he is an attorney of integrity, well affected
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to her Majesty’s person and Government, and properly qualified
to execute the office of a Commissioner to administer oaths in
the Court of Queen’s Bench, within the counties of
Dated this —— ddy of —— 18—.
A. B. Incumbent of ———.
C. D.
E. F., &c.

——

No. 5.
Affidavit of taking out of Certificate.

In the Queen’s Bench.
I, —— of — in the county of ——, gentleman, carrying on
business at —— in the county of ——, make oath and say :
That I have been duly enrolled an attorney of this Honourable
Court, and have taken out my certificate for the current year.

Sworn at , in the county
of ——, this —— day of A.B.
— 1861.
. Before me,
A.B.,
a Commissioner, &c.
——
No. 6.

Petition of London Attorney for a Commission to take
Affidavits within ten miles of Serjeants’ Inn Hall.

To the Right Honourable the Lord Chief Justice and the other
Judges of Her Majesty’s Court of Queen’s Bench.
The humble petition of A. B., gentleman, applying to
be appointed a London Commissioner to administer
oaths in Common Law,

Showeth,
That your petitioner has been an admitted attorney of your
Lordships’ Honourable Court for —— years [not less than five],

%nd during that period has practised as an attorney in such
ourt.

That your petitioner’s office and place of business is situate at
No. — —— Street, ——, in the county of .

That No. — Street, ——, aforesaid, is within ten miles of
Serjeants’ Inn Hall, Rolls’ Garden, Chancery Lane.

That your petitioner is not in partnership in his said business
of an attorney [or is in partnership in his said business of an
attorney with C. D., gentleman, and that the said C. D. is [not] a
Commissioner for taking oaths as aforesaid].

Your petitioner therefore humbly prays that your Lord-
ships will be pleased to grant gim a commission
to administer oaths in Common Law as aforesaid.

And your petitioner, &c.
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No. 7.

Certificate of Respectability of Person applying for a
Commission to take Affidavits in London District.

We, E. F. of —— Street, in the —— of ——, and C. D. of
—— Street, in the —— of ——, being severally practisin
attornies in her Majesty’s Court of ——, and having practise
as attornies in such Court, I, E. F., for the period of years
[not less than five], and I, C. D., for —— years, hereby humbly
certify that we well know A. B., gentleman, of — Street, in the
county of ~—, and have known the said A. B. for ears
and more, and we hereby also humbly certify that the said A. B.
is a person of worth and respectability, and a fit and proper per-
son 1n our opinion for the office of a London Commissioner to
administer oaths in Common Law.

Dated this —— day of ——, 1861.

E.F
C.D.

——

No. 8.
Affidavit of Acknowledgment of Deed.

A. B., of ——, in the —— of ——, gentleman, one of the
attornies [or solicitors] of the Court of ——, maketh oath and
saith that he knows —— the wife of in the certificate here-
unto annexed mentioned, and that the acknowledgment therein
mentioned was made by the said —— and the certificate signed
by the Judge on the day and year therein mentioned, at his
chambers in Rolls’ Garden, Chancery Lane, in the presence of
this deponent, and that at the time of making such acknow-
ledgment the said —— was of full age and competent under-
standing, and that the said knew that the said acknow-
ledgment was intended to pass her estate in the premises
respecting which such acknowledgment was made. And this
deponent further saith, that previous to the said making
the said acknowledgment [he, this deponent, inquired of the
said —— whether she intended to give up her interest in the
estates in respect of which such acknowledgment was taken,
without having any provision made for her in lieu of, or in return
for, or in cousequence of her so giving up her interest in such
estates, and that in answer to such inquiry the said — declared
that she did intend to give up her interest in the said estates,
without having any provision made for her in lieu of, or in return
for, or in consequence of her so giving up such her interest, of
which declaration of the said —— this deponent has no reason
to doubt the truth, and verily believes the same to be true], or
[the said —— declared that a provision was to be made for her
in' consequence of her giving up such her interest in the said
estates. And this deponent further saith, that before her acknow-




TORMS, 187

ledgment was so taken he was satisfied and does now verily
believe that such provision has been made by deed or writing, er
that the terms thereof have been reduced into writing, and that
such deed or writing has been produced to the said Judge].

And lastly this deponent aaith that it appears by the deed ac-
knowledged by the said —— that the premises wherein she is
stated to be interested are described to be in the parish or place
of —— [or parishes or places of —— and —], in the county of
~—— [or counties of —].

Sworn, &c. A.B.

——

No. 9.

Affidavit upon which to obtain an Order to file a
Certificate of an acknowledged Deed more than
twelve Months old. :

In the Coxrt of Common Pleas. .

I, A.B., of —— in the county of —— gentleman, attorney-at-
law, make oath and say :

1. That the deed mentioned in the certificate of acknowledg-
ment marked A, shown to me at the time of swearing this my
affidavit, was acknowledged on the day and year in the said
certificate mentioned by E. F., the wife of G. H., before [the Judge]
by whom the said certificate is signed.

2. That the said certificate was after the acknowledgment of
the said deed by the said E. F. accidentally mislaid, and has never
been duly filed in the office for filing the same, according to the
provisions of the statute passed in the third and fourth years of
the reign of his late Majesty King William the Fourth.

3. That I am now desirous of filing the said certificate with an
affidavit of the due execution thereof, and that I know of no legal
objection to the filing of the said certificate other than that the
said certificate was signed more than twelve months since.

4. That all the parties to the deed in the said certificate men-
tioned are now living, and that no change has taken place (so far
as I am aware) in the ownership of the property in the said deed
and said certificate mentioned.

Sworn, &c.

A.B.
——

No. 10.

Certificate of Plaintiff’s or Defendant’s Attorney for
the Attendance of Witnesses before an Arbitrator.
I, A. B., gentleman, attorney for the above-named plaintiff

[or defendant], do hereby certify that this cause has been duly

referred to the arbitration of , esquire, of ——, who has

fixed ——, the —— day of —, 1861, for proceeding with such
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reference at his chambers [or at the — Inn), &c., in the
county of ——, at — o’clock.

And I further certify that -—, of —, in the county of —,
shopkeeper; ——, of ——, in the county of , weaver, &c.,
are necessary and material witnesses on behalf of the plaintiff [or
defendant].

A. B.

——

No. 11.

Certificate for the Examination, within the Juris-
diction, of Witnesses in a foreign Suit.

I, —, ambassador from to the Court of her Britannic
Majesty, do hereby certify that, in the Court of —, holden at
——, in —-, there is now pending a certain civil suit or matter
between —— of the one part and — of the other part.

And 1 hereby further certify that the said Court of — is a
Court of competent jurisdiction, having, according to the laws of
—— power and authority to hear and determine the said suit
or matter.,

And I hereby further certify that such Court is desirous to
obtain the testimony of —-, now residing at ——, such testi-
mony being necessary and material in the due determination of
the said suit or matter.

(Signed)

Ambassador, &c.

——

No. 12.
Petition to sue by Prochein Amy.
In the Court of ——.

A. B,, plaintiff,
Between and
C. D., defendant.

To the Right Honourable Sir Knight, Lord Chief
Justice [or Baron] of her Majesty’s Court of ——, and the
rest of the Justices [or Barons] of the said Court.

The humble petition of A. B., the plaintiff in this suit,
an infant, under the age of twenty-one years,

Showeth,—

That your petitioner has, as he is advised, a good cause of
action against the said C. D. for the price and value of work
done and materials for the same provided by your petitioner for the
said C. D. at his request [or otherwise describe shortly the cause
of action], and that your petitioner has lately commenced an
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action against the said C. D. in this Honourable Court for the
same. But in regard to your petitioner being an infant under
the age of twenty-one years, to wit, of the age of —— years,
Your petitioner therefore humbly prays your Lordships [or
in Eaxchequer * your Honours’’] to admit him to pro-
secute the said action by E. F., of —, tailor, your
petitioner’s next friend.
And your petitioner will ever pray.

A.B.
‘Witness.
——
No. 13.
Consent of Prochein Amy to sue on behalf of
Infant.

I hereby consent and agree that the above-named A. B. shall
be at liberty to prosecute this action by me as his next friend
according to the prayer of the above petition. Witness my
hand, this — day of , 1861.

E.F.
‘Witness.

No. 14.

Affidavit verifying Signatures attached to Petition
and Consent.

In the Court of ——.
A. B,, plaintiff,
Between and

C. D., defendant.

1, G. H,, clerk to I. K., of ——, gentleman, attorney in this
action for the above-named plaintiff, make oath and say—

1. That A. B., the above-named plaintiff, did on the — day
of —— instant, duly sign the petition hereunto annex = ‘= =«
Ppresence.

2. That E. F., the person mentioned in the prayer o
petition, did also in my presence duly sign the conse
said petition annexed as next friend of the plaintiff her

Sworn, &c.


Clarke Kent
Highlight
Affidavit verifying Signatures attached to Petition
and Consent.
In the Court of --. { A. B.;daintiE,
Between
C. D., defendant.
I, G. H., clerk to I. K., of -, gentlemaa, attonley in this
action for the above-named plaintiff, make oath and nay-
1. That A. B., the above-named plaintiff, did on the - day
of -i nstant, duly sign the petit~onh ereunto annexed in mv - - presence.
2. That E. F., the person mentioned in the rayer of the mid
petition, did also in my presence duly es!itgn conwnt to t l ~ c
said petition annexed as next friend of the plaintiff herein.
G. H.
Sworn, LC.


190 . APPENDIX.

No. 15.
Petition to sue in Formé Pauperis.
If before action brought.
In the Court of .
To the Right Honourable Sir —— ——, Lord Chief Justice
[or Baron] of her Majesty’s Court of —.

The humble petition of A. B., of —
Showeth,—

That C. D., of ——, is justly and truly indebted to your pe-
titioner in the sum of £ —— for [as in the proposed declaration],
and your petitioner [hath not yet commenced an action against
him for the same, being unable to commence or carry on such
action on account of his poverty].

Your petitioner therefore humbly prays your Lordship that
he may be admitted to prosecute his said action in
formd pauperis, and that ——, esquire, may be as-
signed to him as his counsel, and ——, gentleman, as
his attorney to prosecute the said suit.

And your petitioner will ever pray, &ec.

A. B.
If the action has already been d, the petition must be
varied by placing these words between the brackets :—
~——— “hath commenced an action against him for the same,
but finds himself unable to carry on the said cause on account
of his extreme poverty.”

——

No. 16.
Affidavit of Poverty.

In the Court of —.
A. B, plaintiff,

v.
C. D., defendant.

[Or if no action has been commenced no title must be inserted.]

1, A. B, of , make oath and say—

That I am not worth 5l.in the world, save and except my
wearing apparel, and the matter in question in: this cause [or,
if no action has been commenced, matters in question between
myself and C. D., referred to in the petition hereto annexed,
marked “ A.”"] AB

Sworn, &c.
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No. 17.
Affidavit of the Truth of the Case submitted to
Counsel.
In the Court of —.
A..B., plaintiff,

v.
C. D., defendant.
[Or if no.action has been commenced, no title must be inserted.]

1, A.B, of , make oath and say—

1. That the case hereto annexed, marked A., contains a full
and true statement of all the material facts relating to the matters
in question in this cause [or, {f no action has been commenced,
between myself and the said C. D., and in respect of which I am
desirous of bringing an action in formé pauperis against the said
C. D.] to the best of my knowledge and belief.

2. That the said case was, on the —— day of ——, 1861, laid-
before , esquire, barrister-at-law, for his opinion thereon,
and that his opinion thereon is written at the end of the said
case.

A.B,
Sworn, &c.
——

No. 18.

Form of Affidavit for Order for leave to proceed as if
Writ of Summons had been personally served upon

the Defendant.
In the Court of —.
A. B., plaintiff,
Between and
C. D., defendant.

I, E. F., of ——, in the county of — —-—, make oath and
say—

1. That on ——, the —— day of —— last, 1 was directed by
G. H,, of ——, attorney for the above-named plaintiff, to

serve the above-named defendant personally with a copy of a
writ of summons which appeared to have been issued out of this
Honourable Court, dated, &c., against the said defendant, at
the suit of the said plaintiff, and a true copy whereof, with the
memorandums and indorsements thereupon made, is hereunto
annexed marked ¢ A.”

2. That being so directed, I did accordingly, on the day of
—— last, attend at the defendant’s said residence, situate at ——,
in the county of ——, for the purpose of serving the said copy
writ, and upon my inquiring after the said defendant was informed
then and there, by a person whom 1 verily believe to be the [wife]
of the said defendant, that he the said defendant was not at home,
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and that she the said person could not tell me when he would be
at home, and could not give me any appointment for meeting the
said defendant; whereupon 1 told the said person that I called
for the purpose of serving the said defendant with a writ, at the
suit of A. B. the said plaintiff, and would call again for the same
purpose on — the day of —— next, at o’clock in the
afternoon, and desired her to inform the said defendant thereof,
which she promised to do.

8. That 1 did accordingly call at the said residence of the de-
fendant on ——, the — day of ——, at —— o’clock in the
afternoon, and then and there saw the same person as I had pre-
viously seen, who informed me that the defendant was not then
at home, and that she did not know when he would be at home,
or when and where I could see him.

4. That I thereupon left with the said person a true copy of
the writ issued herein, and desired her to give it to the said de-
fendant when she next saw him, which she promised to do, and I
told her the said person that I would call again on —, the —
day of — next, at — o’clock in the noon, to serve the
said defendant with the said writ, and to inquire what she had
done with the copy writ so left with her by me.

5. That I did accordingly call at the said defendant’s said resi-
dence on —, the —— day of —, and then and there again
saw the said person, who informed me that the defendant was not
then at home, and thatshe did not know when the said defendant
would be at home, and who also informed me that she had that
morning given the defendant the copy writ I had left with her,
and that he the defendant said he would attend to it.

6. That for the reasons aforesaid I verily believe that the said
writ has come to the knowledge of the defendant, and that he
wilfully evades service of the same.

7. That I have this day searched in the book kept for entering
appearances in this Honourable Court, and that the said de-
fendant hath not appeared herein. EF

Sworn, &c. ——

No. 19.

Affidavits for leave to proceed against a British Sub-
ject living out of the Jurisdiction.

1. As to Service of the Writ.

In the Court of — .
A. B., plaintiff,
Between d

an
C. D., defendant.

I, E. F.,, of —, make oath and say—
1. That I did on the — day of —, A.p. ——, personally
serve C. D., the above-named defendant, he then being out of
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the jurisdiction of this Honourable Court, at —, in ~——, witha
true cepy of a writ of summons, which ared to me to have
been regularly issued out of this Honourable Court,dated the —
day of —, A.p. ——, against the said defendant, at the suit of
the above-named plaintiff, a true copy whereof, with the memo-
randum thereto annexed, and the indorsements thereupon made,
is hereunto annexed, marked * A.”

2. That at the time of the said service the said defendant’s
residence was at — aforesaid, and that he hath hitherto resided
and still resides there, as I am informed and verily believe.

3. That —— is distant from England — miles or thereabouts.

Sworn, &c. E.F.
2. Affidavit of Cause of Action, §c.

In the Court of —.
A. B., plaintiff,
Between and

C. D., defendant.

I, A. B., of —, the plaintiff in this action, make oath and
say :—

%. That the above-named defendant is a British subject.

2. That the said defendant is justly and truly indebted to me
in the sum of —— [ for goods sold and delivered by me to the said
defendant], and that the said debt was incurred within the juris-
diction of this Honourable Court, at — , in the county of —.

8. That the said defendant is now residing at —, in the
kingdom of ——, and [here state facts showing that defendant is
residing abroad, in order to defeat and delay his creditors, or that he
wilfully neglects to appear 1o the writ].

Sworn, &c. A. B.

8. [Must be an Affidavit of search for appearance and non-
appearance by the defendant.]

——
No. 20.

Affidavit for leave to appear and defend where the
Action is brought upon & Bill of Exchange or Pro-
missory Note.

In the Court of —. A. B., plaintiff,

and
C. D., defendant.
1, C. D., of ——, in the county of ——, the above-named de-
fendant, make oath and say :—
1. That I was served with a copy of the writ hereunto annexed
marked ¢ A,” on —— the —— day of —— instant.
K

Between {
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2. That this action is brought by the above-named plaintiff
against me as [acceptor] of a certain bill of exchange indorsed on
the said copy writ.

3. That [hkere state the special defence).

4. That I am advised and believe that I have a good defence
to this action on the merits.

C.D.

Sworn, &c.
’ ——

No. 21.
Affidavit for leave to appear and defend as Landlord,
in an Action of Ejectment.
In the Court of —.
A. B,, plaintiff,

an

C. D., defendant.
I, E. F., of —, in the county of , make oath and say,
that I am in possession of the land and premises sougrt to be

Between {

recovered in this action by the above-named defendant, my
tenant.
E. F.
Sworn, &c.
. ——
No. 23.

Affidavit for Order for leave to sign Judgment in
Ejectment, in the event of non-payment of Rent.

In the Court of —. A. B,, plaintiff,
Between and
‘ C. D., defendant.

We, A. B, the above-named plaintiff, and E. F.,of —, clerk
to Messrs. — , severally make oath and say ; and first I, the said .
E. F., for myself say as follows:— .

1. That on —— last, and for. a long time previously, the land
and premises for the recovery of the possession of which this
action is brought, and which were lately in the occupation of the
defendant herein, was and were wholly vacant, deserted and un-
occupied, and that there was no tenant in the actual possession
thereof, and I therefore did on the day and year aforesaid affix a
true copy of the writ in ejectment by which this action was com-
menced upon —, being a notorious place of the said lands
and premises.

2. That a true copy of the said writ in ejectment is hereunto
annexed, marked “A.”
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And I, the said A. B., for myself say :—

8. That before and at the time the said copy writ was so affixed
as aforesaid, there was due to me the sum of £ — , being one
half year’s rent for the said land and premises, under and by
virtue of a certain indenture made and dated the —— day of
18 —, and that at the time of so aflixing the said writ, no
sufficient distress was to be found on the said land countervailing
the said arrears of rent then due.

4. That at the time of affixing the said copy writ as aforesaid,
and at the time I claim by the said writ to have been entitled to
the possession of the said land, I had power to re-enter upon the
said land by virtue of the said indenture, for the non-payment of
the rent so in arrear as aforesaid.

A.B,
Sworn, &c. . F.
——

No. 24,
Affidavit for an Order for a Capias to issue to hold
Defendant to Bail.

In the Court of —.
A. B,, plaintiff,
Betweeh { and
C. D., defendant.
I, A. B, of , in the county of ——, the above-named
plaintiff, make oath and say :—
1. That C. D., the above-named defendant, is justly and truly

indebted to me in the sum of —— pounds sterling for, &c.
2. That Mr.——, of ——, in the county of ——, in a conversa-
tion which I had with him on —— the — day of —, informed

" me that the defendant had made arrangements immediately to

leave England for America, and that he the said defendant had
employed him, the said Mr. ——, forthwith to sell off his goods
amr furniture, in order that he the said defendant might forthwith
proceed on his said voyage, which information I verily believe to
be true.

8. That for the reason aforesaid I verily believe that the said
defendant is about to quit England, unless he be forthwith ap-
prehended.

4. That I have caused a writ of summons to be issued out of
this Honourable Court against the above-named defendant for
the recovery of the amount aforesaid.

A, B,
Sworn, &c.

K 2


Clarke Kent
Highlight
affidavit for an Order for s Capias to issue to hold
Defendant to Bail.
In the Court of -.
• {A. B.,a;Fntiff,
Betweeh
C. D., defendant.
I, A. B., of -, in the county of -, the above-named
plaintiff, make oath and say :-
1. That C. D., the above-named defendant, is justly and truly
indebted to me in the sum of - pounds sterling for, &c.
2. That Mr.-, of --, in the county of -, in a conversation
which I had with him on -- the -day of -, informed
me that the defendant had made arrangements immediate1 to
leave England foi America, and that he the said defendant Ead
em~loyed him! the said Mr. -, forthwith to sell off his goods
an furn~tureI,n order that he the said defendant might forthwith
proceed on his said voyage, which information I verily believe to
be true.
3. That for the reason aforesaid I verily believe that the said
defendant is about to quit England, unless he be forthwith apprehended.
4. That I have caused a writ of summons to be issued out of
this Honourable Court against the above-named defendant for
the recovery of the amount aforesaid.
A. B.
Sworn, &c.
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No. 25.

Bail Piece in the Queen’s Bench.
In the Queen’s Bench.
The —— day of —, 1861.

to } C. D. is delivered to bail upon a cepi corpus [or C. D.
wit. having been arrested is delivered to bail] to —.
Bail for £ ——, by order I

of Sir —, nght. E.F.
J. K., G. H.
attorney for defendant. At the suit of A. B.
Taken and acknowledged conditionally
atmy chambers, Rolls’ Garden, Chan-
cery Lane, this —— day of —,
1861.
Bail Piece in the Common Pleas.
In the Common Pleas.
, 1861,
— Writ of capias egainst C. D., late of —, in the

to county of ——, at the suit of A. B., for £——, dated
wit. the — day of - —, 1861.
Bail for £——, by order of the The bail are E. F., of —,
Hon. Mr. Justice ——. and G. H., of —, each of
J. K., whom is bound in £—.
defendant’s attorney.
Taken and acknowledged condi-
tionally at my chambers, Rolls’
Garden, Chancery Lane, this
~— day of ——, 1861. !
Before me,

Bail Piece in the Exchequer.

In the Exchequer of Pleas,
e —_— da of —, 1861.

. [having been arrested] is delivered to bail
to upon a ce;u corpus to E. F., of ——, and G. H,, of
wit. —, at the suit of A. B.

Bail for £ by order of
the Hon. Baron ——.

E.F.
G. H.
[Signatures of the bail.]

J. K.,
defendant’s attorney.
Taken and acknowledged condi-
tionally at my chambers, Rolls’
Garden, Chancery Lane, this
—— day of ——, 1861.
Before me,
e—,
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No. 26.
Notice to Plaintiff of Bail having been put in.
In the Court of —.
A. B., plaintiff,
Between and
C. D., defendant.

Take notice that special bail was this day put in in this cause

for the defendant before the Honourable Mr. [Justice or Baron]

» at his chambers, in Rolls’ Garden, Chancery Lane, Lon-
don; and the names, additions and particulars of and relating to
such bail are as follow :—

The said bail are E. F., of No, =, —— street,—, in the
county of —, and who is a housekeeper there, and G. H., of
No. y — street, —, in the county of ——, and who is a
housekeeper there, and who is also a freeholder of a messuage
and tenement in the parish of , in the county of ——, and
which is now in the possession of, &c. [describing the tenancy], and
the said E. F. hath resided continually, for upwards of the last
six months, at No. ——, —— street aforesaid ; and the said
G. H., in the month of —— last, did reside at No, —, —
street, in the county of ——, and in that month he removed from

thence to No. y —— street, in the town of ——, in the county
of , where he resided continually until the —— day of ——,
when he removed to —— street, in the county of —— aforesaid,

where he has ever since resided. [And further take notice that
the said E. F. and G. H. have duly made and sworn to the
affidavits which accompany this notice for your perusal, and
copies of which affidavits are herewith left.]

Dated, &c. Yours, &c.,
To Mr. L. M., N. 0., of —,
plaintiff®s attorney. defendant’s attorney.
——
No. 26 (a).

Take notice that special bail was this day put in in this cause
for the defendant before the Honourable Mr. [Justice or Baron]
——, at his chambers, in Rolls’ Garden, Chancery Lane, Lon-
don, and that at the time of putting in such special bail, affida-
vits of the sufficiency thereoF were duly sworn and filed herein,
copies of which affidavits accompany this notice.

——
No. 26 (b).
Affidavit of Justification of Bail.

In the Court of ——.
A. B,, plaintiff,

and
C. D., defendant.
1, B. B., one of the bail for the above-named defendant, make
oath and say:—

Between
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1. That I am a housekeeper [or freeholder, as the case may bel,
residing at [describing particularly the street or place and number

any].

2. That I am worth property to the amount of £— [the
amount required by the practice of the Courts] over and above what
will pay all my just debts [if bail in any other action add“and
every other sum for which I am now bail,”] and that I am not
bail for any defendant except in this action [or if bail in any
other action or actions add “ except for C. D., at the suit of E.F.,
in the Court of , in the sum of £——, for G. H., at the suit
of J. K., in the Court of , for the sum of ——*’ specifying the
several actions, with the Courts in which they are brought, and the
sums in which the deponent is bail].

3. That my property to the amount of the said sum of £—
[if bail in any other action or actions here add ** and of all other
sums for which I am now bail as aforesaid ’’] consists of [kere
specify the nature and value of the property in respect of which
the bail proposes to justify as follows :]—* Stock-in-trade in my
business of carried on by me at , of the value of £—;
of good book debts owing to me to the amount of £ —; of
furniture in my house at , of the value of £——; of a free-
hold or leasehold farm, of the value of £-—,situate at ——, oc-
cupied by ——; or of a dwelling-house, of the value of £—,
situate at , occupied by —— 3 [or of other property, par-
ticularizing each description of property with the value thereof.]

4. And I, this deponent, further make oath and say, that I
have for the last six months resided at —— [describing the place
or places of such residences]. [Reg. Gen. H. T. 1853, reg. 98.]

B. B.

Sworn, &c. —

No. 27.
Exception to Bail.

In the Court of ——.
A. B, plaintiff,

.
C. D.,defendant.
Take notice that T have excepted against the bail [or G. H.,
one of the bail] put in in this cause for the defendant.
Dated, &c.
Yours, &c.,
L. M.,
plaintifPs attorney [or agent]).
To Mr. N. O,
defendant’s attorney [or agent].
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Esxception to Bail where Defendant’s Bail have made Affidavits of
Justification pursuant to the Rule of H. T. 1853.

In the Court of .

A. B., plaintiff,

v.
C. D., defendant.

Take notice that I have excepted and do except and object to
the bail or intended bail whereof notice has been given in this
cause, and do hereby require them to justify in person before a
Judge sitting in Chambers, in Rolls’ Garden, Chancery Lane,
London, notwithstanding the affidavits made by them, and which
accompanied the notice of bail served in this cause.

Yours, &c.,
. M.,
plaintiff’s attorney [or agent].
To Mr. N. O, .
defendant’s attorney [or agent].
——
No. 28.

Notice of Justification of Bail.

Tn the Court of ——.
A. B,, plaintiff,
Between d

an
C. D., defendant.

Take notice, that E. F. and G. H., the bail already put in in
this cause for the defendant, and of whom you have had 'notice,
will, at the hour of o’clock in the fore noon, on —— next,
justify themselves [if country bail here say * by affidavit’’] before
the Honourable Mr. Justice [or Baron] , or such other Judge
as shall be then sitting in chambers in Rolls Garden, Chancery
Lane, London, as good and sufficient bail for the said defendant
in this action. Dated, &c.

To Mr. L. M., N.O,
plaintiff’s attorney defendant’s attorney
[or agent]. [or agent].
——
No. 29.

Affidavit of Justification in a Country Cause.

In the Court of —.
s‘ A. B, plaintiff,
and
1 C. D., defendant.
I, E. F., one of the bail for the above-named defendant, make
oath and say :—

Between


Clarke Kent
Highlight
Exception to Bail where Dcfendant's Bail have been made
 made Affidavits of Justification pursuant to ____ qf
 to the Rule of H. T. 1853.
In the Court of -.
A. B., plaintiff,
v.
C. D., defendant
Take notice that I have excepted and do except and object to
the bail or intended bail whereof notice has been given in this
cause, and do hereby require them to justify in person before a
Judge sitting in Chambers, in Rolls' Garden, Chancery Lane,
London, notwithstanding the affidavits made by them, and which
accompanied the notice of bail served in this cause.
Yours, &c.,
L. M.,
plaintill's attorney [m agent].
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1. That I am a housekeeper [or frecholder], residing at No. —
—— Street, in the parish of ——, in the county of —.

2. That I am worth property to the amount of £ aver
and above what will pay all my just debts [and every other sum
for which I am now bail].

8. [That I am not bail for any defendant except in this action]
or [That beside being bail in this action I am only bail for Q. R.
at the suit of S. T., in the Court of ——, in the sum of £ —].

4. That my property to the amount of the said sum of £ —
[and of all other sums for which I am now bail as aforesaid] con-
sists of stock in trade in my business of carried os by me at

of the value of £ —— ; of good book debts owing to me to the
amount of £ , &c., &c., and that I have for the last six months
resided at —.
E. F.
Sworn, &e.
——
No. 30.
Notice of intention to put in and justify Bail at the
same time.

In the Court of ——.

A. B, plaintiff,

Between and
C. D., defendant.

Take notice that E. F. — and G. H. ——, will, on the
day of —— next be put in as special bail for the defendant in this
cause, and will on the same day, at the hour of —— of the clock
in the fore noon, justify themselves before the Honourable Mr.
Justice [or Baron] ~——, or such other Judge as shall be then
sitting at his chambers in Rolls’ Garden, Ci Lane, London,
as good and sufficient bail for the defendant in this cause. And
take further notiee that [here describe the siatus of the bail, and
their abodes for the last siz months]. Dated, &c.

Yours, &c.,
To Mr. L. M,, . 0.,
plaintiff’s attorney defendant’s attorney
[or agent]. [or agent].
——
No. 31.

Entry of Exoneretur, on render of Defendant.

The within-named defendant, having surrendered himself [or
been rendered] in discharge of his bail, was thereupon committed
to the custody of the keeper of the Queen’s Prison, there to re-
main until, &e.

Dated, &c.

[Judge’s signature.]
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No. 32.

Form of Affidavit for Fiat for a Writ of Habeas Corpus
ad Testificandum, where witness is in civil custody.

In the Court of —.
§ A. B., plaintiff,
and

. C. D., defendant.

I, A. B., of —, the above-named plaintiff, make oath and
say :—

1. That this cause is set down for trial at the sittings after this
present term, to be holden at the Guildhall, London.

2. That X. Y., now a prisoner for debt in the custody of the
keeper of the Queen’s Prison [or in the county gaol of y
is a material and necessary witness for me on the trial of this
cause.

8. That I am advised and verily believe that I cannot safely
proceed to the trial of this cause without the testimony of the
said X. Y.

4. That the said X.Y.is ready and willing to attend asa
witness at the trial of the said cause. A

. B.

Between

Sworn, &c.

No. 33.

The affidavit to obtain an order of the nature of a Habeas
Corpus ad test. for the attendance upon the trial of a civil
action of a witness in criminal custody may be the same as that
last given (No. 82), with a correct description of the place and
nature of the prisoner’s confinement.

——
No. 34.
No affidavit now necessary.

——

No. 35.

Affidavit of Plaintiff upon which an application may
be made to attach Debts, under C. L. P. Act, 1854.

In the Court of ==,
A. B,, plaintiff,
d

an
C. D., defendant.
I, A. B., of ——, in the parish of ——, in the county of —,
the above-named plaintiff, make oath and say:—
1. That I, on the —— day of -5-—- last, recovered a judgment
K

Between {
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in her Majesty’s Court of in this action against the above-
named defendant, for the sum of £ —.

2. That the said judgment is still wholly unsatisfied [or is still
unsatisfied to the sum of £ ——, part of the said judgment so
recovered as aforesaid].

3. That M. N,, of
defendant.

4. That the said M. N. is within the jurisdiction of this Ho-
nourable Court. ' AB

, gentleman, is indebted to the said

Sworn, &c.
——

No. 36. .

Affidavit on which to ground an application to charge
Defendant’s interest in Public Stock or Shares.

In the Court of —.
A. B., plaintiff,
and

C. D., defendant.
, the above-named plaintiff, make oath and

Between {

I, A. B, of
say :—

1. That the above-named defendant is justly and truly indebted
unto me in the sum of £ , upon and by virtue of a judgment
obtained herein, on the day of , 1861, for the sum of
£ (debt and costs).

2. That there is now standing in the books of the Governor
and Company of the Bank of England, in the name of the said
defendant, [or in the names of E. F. and G. H., in trust for the
said defendant] the sum of £ , new £3 per cent. annuities.

8. That 1 am informed and verily believe that the said defend-
ant is beneficially interested in the said sum of stock [or to the
dividends therefrom accruing] for his own use and benefit.

A. B.

Sworn, &c.
——

No. 37.
Affidavit for Order to charge Defendant in Execution.

In the Court of ——.
A, B,, plaintiff,
Between { and
C. D., defendant.
I, X.Y,of , the attorney in this action for the above-
named plaintiff, make oath and say:—
1. That C. D., the above-named defendant, is now a prisoner
in the custody of the keeper of the Queen’s Prison.
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2. That final judgment against the said defendant was signed
herein on the day of , 1861, by the said plaintiff, for

3. That the said judgment remains unsatisfied, and that the
said sum of £ and interest thereon remain due and unpaid.
4. That the said plaintiff is desirous of having the said de-
fendant charged in execution for such sum and interest gxel;_eon.
Sworn, &c. .
——

No. 38.

Affidavit in support of application to enter Satisfaction
in the Senior Master’s Book.

In the Common Pleas.
A. B,, plaintiff,
Between and

C. D., defendant.

I, X. Y, of , gentleman, attorney for the above-named
plaintiff, make oath and say :—

1. That the debt and costs recovered herein for which judg-
ment was signed against the defendant on the day of —,
1861, and a memorandum of the said judgment registered with the
Senior Master of this Honourable Court, to affect the lands of
the said defendant, have been fully paid and satisfied.

2. And I further say that I did on the day of , 1861,
duly sign the consent indorsed on the summons hereto annexed
marked “A.” for a memorandum of satisfaction to be entered
upon the said registry, and that the words X. Y. are in my hand-
writing.

X. Y.

Sworn, &c.
——

No. 39.

Affidavit in support of application to sign Judgment
on a Warrant of Attorney, more than One Year old.

In the Court of —.
A. B,, plaintiff,
Between and
C. D., defendant,
We, A. B, of ——, ——, the above-named plaintiff, E. F., of
, gentleman, attorney for the above-named plaintiff, and
G. H., of ——, clerk to the said E. F., severally make oath and

say:

YAnd first I, the said A. B., for myself say :—

1. That before the execution of the warrant of attorney here-
inafter mentioned, C. D., the above-mentioned defendant, was
justly and truly indebted unto me, the said A. B., in £ —, for
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goods sold and delivered by me to the said C. D. [kere state con-
olsely the debt.]

2. That the said C. D. being so indebted to me, the said €. D,,
on —— day of — in the year of our Lord ——, after the said
debt had become payable, gave unto me his bond in the sum of
£ ——, conditioned for the payment of the said £ , apon a
day [or at certain time] therein particularly mentioned, and now
elapsed ; and also as a further security for the said debt, the said
G. D.duly executed unto me, the said A. B., his warrant of attor-
ney aforesaid, by which the said C. D. authorized certain attornies
therein mentioned to appear for him in this Honourable Court,
and to receive for him a (reclaration in an action for £ at
my suit, and thereupon to confess the said action or else to suffer
judgment by nil dicet or otherwise to pass against him in the
same action, and to be thereupon forthwith entered ug against
him of record in this Honourable Court, the said sum of £ ——,
besides coets of suitd];let this agree with the warrant], and upon
which said warrant of attorney was indorsed a certain defeas-
ance, whereby it was agreed that the said £ should be paid
with interest on the days and in manner following, that is to say,
£ —— on, &c. [to follow the defeasance), and that judgment
should not be emtered :s in pursaance of the said warrant of
attorney, untit ——, and that no execution should be sued
out or other proceedings taken upon the judgment so to be en-
tered up, until [ §e.-~proceed as in the defeasance].

8. That the said C. D. hath not paid to me, or to any person
for me or on my behalf, the said £——, but that the same, to-

ther with interest thereon, making altogether £ ——, is still

ue and owing from the said C. D. unto me.

4. And I, the said E. F., for myself say, that I was present on
the —— day of —, 1861, and did then see the said C. D. duly
execute the said warrant of attorney, and that the said C. D. did
then sign, seal, and as his act and deed deliver, the said warrant
of attorney in my presence, and that the name C. D, at the foot
thereof is of the proper handwriting of the said C. D., and that
the name E. F. subscribed to the said warrant of attorney is my

andwriting.

8. And I, the said G. H., for myself say :—That I nally
know the said C. D., and I verily believe the said C. D. is now
living, I, the said G. H., having seen him alive [and conversed

with him] on —— [or “having received on —— a letter from
him in his own handwriting, dated the —— day of —, 1861"],
Sworn, &c. A. B,
— E.F.
G. H.
No. 40,

Form of a Newspaper Recognizance.
[The form must be obtained at the Inland Revenue Office, at

Somerset House, no written or privately printed form being
allowed.]
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No. 41. .
Affidavit to remove a Plaint by Certiorari from a
County Court into & Superior Court.

In the Court of —,
In the matter of a plaint between
A. B. and C. D. in the County
Court of ——, holden at —.

I, C. D., of ——, make oath and say :—

1. That, on the day of —— last, I was served with a
summones issued out of the County Court of ——, held at —,
of which summons the following is a copy [copy summons].

2. That the following is a copy of the particulars of demand
annexed to the said summons [copy particulars].

8. That I am the said C. D. mentioned and referred to in the
said summons and particulars.

4. That this said action is brought against me for the purpose
of recovering the said sum of £—— for [here state the cause of

ach'on';.
5. That I am advised and verily believe that several difficult
questions of law are likely to arise on the trial of this cause, and
amongst others the following [state them].

6. That I am advised and verily believe that I have a good
defence to thesaid action on the merits.

C. D.
Sworn, &c. ——
No. 41 (a).
Affidavit to remove an Action of Replevin from a
County Court.

In the Court of —.

1, A. B., make oath and say :—

1. That, on the — day of — last, I was served with a
summons issued out of the County Court of , holden at —,
and a copy of which summons is hereunto annexed, marked “A.”

2. That the paper writing hereto annexed, marked “ B.” is a
true copy of the particulars of demand annexed to such sum-
mons.

8. That the title to a certain close, called ——, is really and
boné fide in question in the said action.

4. That I distrained the said goods for the purpose of trying
the question whether I am entitled to the said close which I
claim as my soil and freehold, and did so at the time of the
making of the said distress.

5. 'l%nat the said close was conveyed to me [here driefly de-
scribe the title].

6. That a question of title is bonf fide the question to be tried
in this cause. :

Sworn, &c. A. B.
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No. 42.

Form of Affidavit to obtain a Certiorari on 19 Geo. ITL.
¢. 70, 8. 4, for having Execution upon a Judg-
ment of an Inferior Court.

In the Court of —.

LX. Y, of , gentleman, attorney for A. B. in a suit here-
inafter mentioned, and I, M. N., of —, —, severally make
oath and say:—

1. And first I, X. Y., for myself say :—That on or about ~—
last past, a suit was commenced by the said A. B. against C. D.
in the Court of —, the same being a Court of Record, for [state
the nature of the claim], and such proceedings were had in the
said suit that afterwards, on last past, final judgment was
given and entered for the said A. B. against the said C. D. for
£ ——, which is still in force and unsatisfied.

2. That I thereupon sued out an attachment against the per-
son of the said C. D., and also a warrant against the goods and
chattels founded on the said judgment, and for the purposes of
having execution thereon, and delivered the same to the other
deponent M. N. to execute. .

8. And I, the same M. N., for myself say :—That upon the
said attachment and warrant being by the said other deponent
delivered unto me, the said M. N,, to be executed, I made dili-
gent search and inquiry after the person and effects of the said
C. D., but that neither the person of the said C. D., nor any
effects to him belonging, were to be found within the jurisdiction
of the same Court.

4. And I, X. Y., further say that I have heard and verily be-
lieve that the said C. D. is now residing [or that effects of the
said C. D. are now to be found] in the county of ——.

X. Y.
M. N.
Sworn, &c.
——

No. 42 (a).

Affidavit for obtaining an Order to remove a Judg-
ment of an Inferior Court of Record, under 1 & 2
Vict. c. 110, s. 22.

In the Court of 3

1, P. A., of —, gentleman, make oath and say :—

1. That I have been employed by A. B. to make application
on behalf of the said A. B. for the removal into this Honourable
Court of a judgment obtained by the said A. B. against one
C. D. in the Court of ——, and by which judgment the said A. B.
recovered against the said C. D. £—.
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2. That the said judgment is in full force, and wholly un-
satisfied.

3. That the said Court of — is an inferior Court of Record,
and that on the — day of ——, 1861, and at the time of reco-
vering the said judgment, a barrister of not less than seven years’
standing acted therein as Judge [or *‘ assessor,”” or * assistant,”]
in the trial of causes therein.

P. A,

Sworn, &c.

——

No. 42 (b).

Affidavit to remove a Judgment by Certiorari from
a County Court—uvide 19 & 20 Vict. c. 108, s. 49.

In the Matter of a Plaint in the County Court of —,
holden at ——.

A. B,, plaintiff,
Between and

C. D., defendant.

I, A. B, of —, in the county of ——, the above-named
plaintiff, make oath and say :—

1. That on the —— day of ——, 1861, I recovered judgment
herein against the above-named defendant for the sum of £ ——
debt and £ costs, and that such judgment remains wholly
due and unsatisfied.

2. That the said defendant has no goods or chattels within the
jurisdiction of the said County Court which can be conveniently
taken to satisfy such judgment. AB

Sworn, &c.
——

No. 42 (c).

Affidavit to obtain Jeave to issue Execution on a Judg-
ment in the Common Pleas at Lancaster, under 4 & 5
Will. IV.'c. 62, s. 31.

In the Court of —.
A. B,, plaintiff,
Between and
C. D., defendant.

L, E. F.,of —, in the county of ——, clerk to P. A. of the
same place, attorney for the above-named plaintiff in this cause,
make oath and say : —

1. That on the —— day of ——, the above-named plaintiff
obtained a judgment against the above-named defendant in the
Court of Common Pleas at Lancaster for £ —, and such judg-
ment still remains in force and unsatisfied. .



208 APPENDIX.

2. That at the time of the commencement of the action in
which judgment was so recovered [or, at the time when such
judgment was so recovered], the said defendant was a resident
within the said county of Lancaster, and then had divers goods
and chattels within the jurisdiction of the said Court.

8. That he has since removed all his said goods and chattels
out of the said jurisdiction of the said Court [or, that he has
since removed his person out of the jurisdiction of the said
Court], as I am informed and believe, for the purpose of evading
paymeut of the said £—. EC

Sworn, &c. —_—

Certificate in such case of the Deputy Prothonotary.
Court of Common Pleas at Lancaster.

A. B., plaintiff,
Between and -
C. D., defendant.

I, J. F., Deputy Prothonotary of the said Court, do hereby
certify that final judgment was signed in this cause on the
day of ——, 1861, for £—.

Dated, &c. J.F.

Affidavit verifying Signature of Prothonotary.
I, T. C., of — in the county of ——, make oath and say :—

That I did see the above-named J. F. set and subscribe his
name to the above-written certificate.

F.C.
Swomn, &c. ——

No. 42 (d). .

Affidavit in support of an application for an Order for
a Subpceena to compel the attendance of a Witness
from Ireland or Scotland. .

In the Court of —,
A. B., plaintiff,
Between and

C. D., defendant.

1, E. F.,, of ——, attorney in this action for the above-named
plaintiff [or defendant], make oath and say:—

1. That issue has been joined in this action, and the same is
now pending for trial at —.

2. That G. H., who is at Fresent residing at ——, in that part
of the United Kingdom of Great Britain and Ireland ed
Scotland [or Ireland], is a material and necessary witness for the
plaintiff [or defendant] on the trial of this cause.

8. That it is material for the interests of the plaintiff [or de-
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fendant] that the said G. H. should personally attend the trial
of this cause, and be examined as a witness thereat, because
[kere state the particular reasons for which the witness is required,
and the general nature of the evidence he will give].

E. F.
Sworn, &c. ——
No. 43.
Form of Affidavit of Service and Non-attendance of
Summons.
In the Court of ~.
’ A. B, plaintiff,
Between and

l C. D., defendant.

We G. H., of ——, clerk to Messrs.——, attornies for the
above-named plaintiff, and E. F., of —, process server, re-
spectively make oath and say :

And first I, the said E. F., for myself say :—

1. That I duly served the above.named defendant C. D. with
a true copy of the summons hereunto annexed marked “ A,”” on
Monday, the —— day of ——, 1861, by leaving the same with a
clerk of the said defendant, at the office of the said defendant,
before seven o’clock [or on Saturday before two o’clock] in the
afternoon of the same day.

And I, the said G. H., for myself say :—

2. That I duly attended at the chambers of the Hon. Mr.
Justice , in  Rolls” Garden, Chancery Lane, from eleven
o’clock in the forenoon of , the day of ——, 1861,
being the time of the return of the said summons, until half-past
eleven o’clock in the forenoon of the said day, but that the said
defendant did not appear thereto, nor did any other person
appear thereto on behalf of the said defendant. ETF

Sworn, &c. G.H.

No. 44.
Common Affidavit to change the Venue.
In the Court of ——.
A. B., plaintiff,
9.
C. D., defendant.

1, C. D., of ——, the above-named defendant [or attorney in
thisaction for the above-named defendant], make oath and say :—
1. That the plaintifi*’s cause of action (if any) arose in the
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county of Y. [tke county to which it is proposed to change the venue],
and not in the county of M. [the venue already laid], or elsewhere
out of the county of Y.
C.D.
Sworn, &c.
——

No. 45.

Suggestion of Change of Place of Trial to be entered
on the Record.

And now on —— the —— day of , 1861, it is suggested
and manifestly appears to the Court here, that by an order of
the Hon. Mr. Justice , made in this action, on —— the
day of ——, 1861, it was ordered that the trial of this action should
take place in the county of , and not in the county of ——:
Therefore let a jury of the said county of —— come accordingly.

——

No. 46.

Affidavit on which to ground Application for the
Examination of a sick, &c. Witness.

In the Court of —.
A. B., plaintiff,
Between and

C. D., defendant.

I, A. B, of ——, ——, the above-named plaintiff, make oath
and say:— .

1. That this action is now depending in this Honourable Court,
and is brought for [kere state shortly the general nature of the
action], and that issue was joined herein on the —— day of

last past, and notice of trial given for the sittings to be
holden at —-.
2. That J. K. of , —, i8 a material and necessary wit-

ness for me in the said cause, as I am advised and verily believe,
and that I cannot safely proceed to the trial thereof without the
testimony of the said J. K.

3. That the said J. K. is about to leave this kingdom in a few
days for , in parts beyond the seas, and is not expected to
return during the next months, as he hath informed me,
and as I verily believe, [or, is dangerously ill and not expected
to recover], [or, cannot possibly attend the trial of this cause, in
regard that the said J. K., &c.i

A. B.
Sworn, &c.
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No. 47.
Special Order for Consolidation of Causes.

Upon hearing the attornies or agents on both
sides, and by consent, I do order .

That all further proceedings in these causes be
stayed until the trial of ——, the defendants sub-
mitting to be bound and concluded by the verdict in
the said cause (provided the same be tried to the
satisfacticn of the presiding Judge), upon the follow-
ing conditions:—

That, if the defendant in the cause to be tried pay money into
Court, or if he pay money under a Judge’s order to stay proceed-
ings, the said defendants shall, within ten days after such pay-

.ment as aforesaid, respectively pay into Court under this order
the like sum, or such proportion as the same will bear to the
sum assured by them respectively ; and in that event the plain-
tiff shall be at liberty to take such money out of Court, and if he
elect to receive such money in satisfaction of h  claim in the
action wherein the money is paid, then he may proceed to tax
h costs at any time, either before or after the verdict in the
said cause so to be tried as aforesaid; but if the defendants, or
either of them, neglect to pay such sum, then the plaintiff shall
be at liberty to file a declaration, and sign judgment against
such defendant or defendants by default, and tax ' costs, and
issue execution for the amount so neglected to be paid as afore-
said, and the costs so to be taxed as aforesaid, and to levy the
sane, together with the costs and expenses of such execution.

That if the plaintiff, on the trial of the cause so to be tried as
aforesaid, recover more than the sum so paid into Court by the
defendant in that action, and if the defendants in the several
other actions neglect to pay the plaintiff in proportion as afore-
said, the difference between the money paid into Court by them
respectively, or levied under an execution as aforesaid, and the
sum go recovered as aforesaid, the plaintiff shall be at liberty to
sign judgment for such proportionate difference, and levy the
same, together with the costs of judgment, execution, and all
other expenses, notwithstanding any former judgment or execu-
tion that may have been signed or executed against the said de-
fendant or defendants as aforesaid.

That if the defendant in the cause so to be tried as aforesaid
do not pay any money into Court, and if the verdict be found for
the plaintiff, then the defendants in the said other actions shall
pay to the plaintiff the amount assured by them respectively, or
such proportion thereof as the verdict recovered bears to the
sum assured by the said defendant in the action to be tried ds
aforesaid, together with the costs to be taxed, within ten days
after such taxation.

That if the amount be not so paid by the defendants, or either
of them, as last aforesaid, then the plaintiff shall be at liberty to
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file a declaration, and sign judgment by default, for the amount
in the action in which the money is neglected to be paid, and to
issue execution for the same, and levy the costs of judgment and
execution on the usual terms.

Dated this —— day of ——, 186—.

—
No. 48.
Affidavit for Costs whers Sum recovered is
under £50.
1. Where the Plaintiff and Defendant reside more than Twenty
Miles apart.
In the Court of ——,
A. B,, plaintiff,
, Between and
C. D., defendant.

I, A. B, of — street, in the parish of ——, in the county
of ——, the above-named plaintiff, make oath, and say :—

1. That this action was commenced by a writ of summons
issued out of this Honourable Court, on the —— day of —,
1861.

2. That issue was joined herein on —.

3. That the said issue was tried on the —— day of —— last,
before , at —, when a verdict was found for me for

4. That at the time of the commencement of this action I

dwelt at No, ——, —— street, in the parish of , in the
county of ——, and that the defendant at the time of the com-
mencement of this action dwelt at No. ——, — street, in the

parish of ——, in the county of ——, and that the said respective
dwellings then were, and still are, more than twenty miles apart
from each other.

5. That at the time of the commencement of this action, I, as
aforesaid, dwelt more than twenty miles from the defendant.

o D
.

Sworn, &c.

2. Where no material Point of the Cause of Action arose within
the Jurisdiction where the Defendant dwelt.

In the Conrt of —.
A. B., plaintiff,
d

an
C. D., defendant.

1, A. B, of ——, the above-mentioned plaintiff, make oath
and say:—

1. That this action was commenced by a writ of summons

Between {
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illssged out of this Honourable Court on the —— day of ——,
1.

2. That I declared herein on —— last [state shorily the nature
of the declaration].

8. That the following is a copy of the particulars of my de-
mand in the said action.

4. That the defendant pleaded the following pleas to the said
declaration [kere abstract the pleas).

5. That issue was joined on the said pleas on —.

6. That the said issues were tried on ——, before —, at
——, when a verdict was found for me for £ —.

7. That, at the time of the commencement of this action, the
defendant’ dwelt and carried on his business of a at No.
——, —— Street, in the parish of ——, in the county of —,
and within the jurisdiction of the County Court of —,
holden at —.

8. That the cause of action iu this action did not arise wholly
or in some or any material point within the jurisdiction of the
said County Court.

9. That the goods, for the recovery of the price of which this
action was brought, were sold and delivered at —, in the
parish of , in the county of ——, and within the jurisdic-
tion of the County Court of ——.

A.B.
Sworn, &c.

——

8. Where, in comsequence of the Plaintiff's Claim being reduced
below £50 by the Defendant’s Set-off, the County Court had
no Jurisdiction.

In the Court of ——.
‘ A. B, plaintiff,
Between and
1 C.D., defendant.
I, A.B., of —, in the parish of ——, in the county of —,
the above-named plaintiff, make oath and say: —
1. That this action was commenced by a writ of summons is-

sued out of this Honourable Court on —— the —— day of —,
1861.

2. That the declaration in this action is for [state declaration
shortly].

8. That the defendant pleaded to this action [state pleadings
and amount, &c., of set-off ).
4. That the following is a copy of my particulars of demand
[copy particulars).
5. That the following is a copy of the defendant’s particulars
of set-off [copy them].
day of , 1861, at

6. That this cause was tried on the
——, before —, when a verdict was found for me for £—.
7. That the defendant proved the whole [or part] of hig set-off
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at the said trial, and accordingly for this, and no other reason,
my demand in this action was reduced from the said £—— to the
said £
8. That my claim and demand in this action was, at the time
of the commencement thereof, for a greater sum than £50, viz.,
for the said £——.
A.B.

Sworn, &ec. ———

No. 49.
Affidavit for Order for Security for Costs.

In the Court of —.
‘ A. B,, plaintiff,
Between and
C. D., defendant.

We, C. D., of ———, the above-named defendant, and E. E., of
——, gentleman, attorney to the said defendant, severally make
oath and say:

And first, I, C. D., for myself say :—

1. That the residence of the above-named plaintiff is at —,
in the kingdom of , and that he the said plaintiff usually re-
sides, and 18 now residing, there.

And I, E. F., for myself say:—

2. That an appearance has been duly entered in this action
for the said defendant. and issue has not yet been joined herein.

3. That I, the said E. F,, did, on the —— day of last, for
and on behalf of the said defendant, demand of P. A., gentleman,
attorney for the above-named plaintiff, security for costs in this
action, but that the said P. A. refused to give any such se-
curity ; and thereupon I did, on the —— day of —— last, serve
the said P. A, with a true copy of the summons hereunto an-
nexed by delivering such copy to the said P. A. [or to a clerk or
servant of the said P. A.] at his chambers [or house], &c., in

) C. D.
Sworn, &c. E.F.
——

No. 50.
Affidavit for Discovery of Documents.

In the Court of —.
A. B, plaintiff,
Between and
C. D., defendant.

I, A. B., of —, gentleman, the above-named plaintiff, make
oath and say:—
1. That this action is brought to recover the sum of £——
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due to me for certain large quantities of wheat sold by me to the
defendant between the — day of —— and the —— day of
——, in the year 1861.

2. That before, at the time of, and after, such sales of wheat as
aforesaid, I wrote and sent several letters to the said defendant
relating wholly or in part to such sales.

3. That I believe that in the ledger, journal and other account
books of the said defendant, there are divers entries relating to
the sales of such wheat, made by the said defendant and other
persons in his employ.

4. That I am advised and verily believe that it is material and
necessary for me, in order to prove my claim in this action and
to prepare my case for trial, to have produced before me such
letters, ledger, journal and other account books of the defendant,
and that T shall derive material advantage from the production
of the same.

5. That I verily believe that the documents aforesaid are in
the possession, custody, power or control of the said defend-
ant or of Messrs, ——, his attornies in this action.

A.B.

Sworn, &c. ——

No. 51.

Affidavit of Stakeholder for an Order to require a
third Person to appear and state the nature of his
Claim.

In the Court of ——. A. B,, plaintiff,
Between .and
C. D., defendant.

1, C. D., of ——, ——, the above-named defendant, make oath
and say :—

1. That on or about the —— day of last past, the sum of
100!, was delivered by the above-named plaintiff to me, and
deposited in my custody [kere mention the purpose for which the
stake was deposited], and that I still hold possession of the same.

£. That while I had the said sum of money in my possession,
viz. on or about the day of —— last, I was served with the
following notice by E. F. of [kere copy notice].

3. That in consequence of such notice I do not know to whom
the said 100 belongs, or to whom I should pay and deliver the
same.

4. That this action was commenced on the —— day of
last, and the above-named plaintiff declared herein against me
on the day of last, in an action of [state the nature of
the action], in respect of my not having delivered the said sum of
money to the plaintiff,

5. That the declaration herein was delivered on the —— day
of — last, and that I have not pleaded thereto.
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6. That I do not claim any interest whatever in the said 100L,
the subject-matter of this action.

7. That from the claim made as hereinbefore mentioned by
E. F., I believe that the said E. F. will sue me, this deponent, for
the said 1001.

8. That I do not in any manner collude with E. F. or the
above-named plaintiff.

9. That 1 am ready forthwith to pay into Court the sum of
1004 as I may be directed by this Honourable Court, or any
Judge thereof, if required so to do.

C. D.
Sworn, &e. ——
No. 52.
Affidavit on behalf of Sheriff for an Interpleader
Issue.

In the Court of ~—,

C. D., defendant.

I, X. Y., of ——, in the county of ——, officer to the sheriff
of ——, make oath and say:—

1. That under and by virtue of a writ of fi. fa. which appeared
to me to have been regularly issued out of this Honourable Court
in this action, directed to the said sheriff, commanding him that
he should cause to be levied of the goods and chattels of the
above-named defendant £ , which the above-named plaintiff
had recovered against the said defendant in this Honourable Court,
and indorsed to levy the whole [or £——], besides sheriff’s
poundage, officers’ fees, and other incidental expenses; and also
by virtue of a warrant of the said sheriff granted on the said
writ, I did on the —— day of —— instant, take possession of
certain goods and chattels in the dwelling-house of the above-
named defendant, situated at —, in the same county, and that
the said goods and chattels still remain in my custody or posses-
sion, as officer of the said sheriff.

2. That on or about the —— day of , 1 was served with
a written notice, of which the following is a copy [copy clatm-
ant's notice).

8. That an action is, as I verily believe, intended to be brought
by the said E. F. [the claimant] against the sheriff, for the pur-
pose, as I verily believe, of recovering damages for and in respect
of the said seizure of the said goods and chattels. [If an action
has been brought, this clause must be varied accordingly.]

4. That this application is made solely on my behalf, as officer
to the said sheriff, at my own expense, and for my indemnity
only, and that I do not, nor does the said sheriff, in any manner,
collude with the said E. F., or with the above-named plaintiff.

Sworn, &ec. X. Y.

A, B,, plaintiff,
Between and
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Interpleader Order «A.”

Sheriff to sell the Goods and pay Proceeds into Court, to abide the
event of an Interpleader Issue.

Upon hearing the attornies or agents for
the sheriff of , and for the plaintiff, and
for —, the claimant, and upon reading the
— affidavits of —,

I do order that the said sheriff do proceed, to sell the goods
and chattels seized by him under the writ of fleri facias issued
herein, and do pay the net proceeds of the sale, after deducting
the expenses thereof ——, into Court in this cause, to abide
further order herein.

And I do further order, that the parties do proceed to the trial
of an issue in the Court of , in which the said —— shall be
the plaintiff, and the said —— shall be the defendant, and that
the question to be tried shall be whether —. .

And I do further order, that such issue shall be prepared and
delivered by the plaintiff therein within —— from this date, and
shall be returned by the defendant therein within days, and
shall be tried at —.

And T reserve the question of costs, and all further questions,
until after the trial of the said issue.

against

[Judge's signature.]
Dated the — day of ——, 186—.

Interpleader Order “ B.”

Claimant either to pay Money into Court or give Security, and She-
riff to withdraw from the Goods seized, or Sheriff to sell the Goods
and pay the Proceeds into Court.

Upon hearing the attornies or agents for
the sheriff of ——, and for the plaintiff, and
for , the claimant, and upon reading the
— affidavit of ——,

I do order, that upon payment of the sum of £-— into
Court by the said claimant, within —— from this date, or
upon giving within the same time security to the satis-
faction of one of the Masters for the payment of the same
amount by the said claimant, according to the directions of any
rule of Court or Judge’s order to be made herein, and upon
payment to the said sheriff of the possession money from this
date, the said sheriff do withdraw from tne possession of the
goods and chattels seized by him under the writ fieri facias issued
herein,

against

L
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And I do further order, that, unless such payment shall be
made, or such security be given, within the time aforesaid, the
said sheriff d:esroceed to sell the said goods and chattels, and
pay the proceeds of the sale, after deducting the expenses thereof,
and the possession money, from this date, into Court in the cause,
to abide further order herein.

And I do further order, that the parties do proceed to the trial
of an issue of the Court of ——, in which the said claimant shall
be the plaintiff, and the said execution creditor shall be defend-
ant, and that the question to be tried shall be whether, at the
time of seizure by the sheriff, the goods, &c., were the property of
the claimant, as against the execution creditor.

And I do further order, that such issue shall be prepared and
delivered by the plaintiff therein within —— from this date, and
be returned by the defendant therein within —— days, and shall
be tried at ——.

And 1 reserve the question of costs, and all further questions,
until after the trial of the said issue.

And I further order, that no action shall be brought against the
said sheriff for the seizure of the said goods.

[Judge's signature]

Dated the —— day of —, 18—.

Interpleader Order « C.”
(Seldom used at the present time.)

Upon hearing the attornies or agents for the
sheriff of ——, and for the plaintiff in the
execution, and for ——, the claimant, and
upon reading the affidavit of —,

1 do order, that upon payment of the sum of £ — into Court
by the said claimant, or upon —— giving security to the satis-
faction of one of the Masters for the payment of the same amount
by the said.claimant, according to the directions of any rule of

ourt or Judge’s order to be made herein, the said sheriff do
withdraw from the possession of the goods and chattels seized by
him under the writ of fieri facias issued herein.

And 1 further order, that in the meantime and until such pay-
ment shall be made or such security be given, the said shenff
continue in possession of the said goods and chattels, and the
said claimant do pay possession money for the time he shall so
continue, unless the said claimant shall desire the said goods and
chattels to be sold by the sheriff, in which case the sheriff is to
sell the same, and pay the proceeds of the sale, after deducting
the expenses thereof and the possession money from this date,
into Court in the cause, to abide further order herein.

And 1 further order, that the parties do proceed to the trial of
a feigned issue in the Court of -—, in which the said claimant
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shall be the plaintiff, and the said execution plaintiff shall be the
defendant, and that the question to be tried shall be whether the
seized under the writ of fleri facias, or any part thereof,
were at the time of the delivery of the writ to the sheriff the
pll'opert of the said claimant ——, as against the said execution
aintl
P And I further order, that such issue shall be prepared and
delivered by the plaintiff therein within from this date, and
be returned by the defendant therein within —— days, and shall
be tried at —.

And I direct that no action shall be brought against the sheriff
for the seizure of the said goods. And I reserve the question of
costs, and of repayment of the said possession money, and all
further questions, until after the trial of the said issue.

Dated the —— day of ——, 18—.

——
No. 538.
Affidavit in order to obtain an Order to deliver
Interrogatories.
In the Court of —.
A. B, plaintiff,
Between and
C. D., defendant.

We, A. B,, of ——, the above-named plaintiff, and E. F., of
——, attorney in this cause for the above-named plaintiff,
severally make oath and say :—

And %rst, I, the said A. B., for myself say :—

1. That this action is brought to recover the sum of £~— for
[state skortly the nature of the action].

2. That 1 have a good cause of action herein on the merits.

8. That I believe that I shall derive material benefit in this
cause from the discovery which I seek by the interrogatories
herein. .

And I, the said E. F., for myﬂelf say :—

4. That 1 am attorney in this cause for the said plaintiff.

5. That I verily believe that the plaintiff has a good cause of
action in this action on the merits.

6. That 1 verily believe that the plaintiff will derive material
benefit in this cause from the discovery which he seeks by the
said interrogatories.

A.B.

Sworn, &c. E.F.

L2
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No 54.

Affidavit in support of Application to try before
the Sheriff.

A. B, plaintiff,
Between and
C. D., defendant.

In the Court of ——.

I, E. F,, of ——, gentleman, attorney for the above-named
plaintiff in this action, make oath and say :—
1. That this action is brought to recover £ —— claimed to be

due from the defendant to the plaintiff for [shortly state the cause
of action], and that the sum sought to be recovered and indorsed
on the writ of summons by which this action was commenced does
not exceed twenty pounds.

2."That issue has been joined in this action, and the trial will
;\ot, as I verily believe, involve any difficult question of fact or
aw.

—— E. F.
Sworn, &c.
No. 55.
“Long ” Order of Reference.

Upon hearing the attornies on both sides,
and by their consent, I do order, that — be
referred to the award, order, arbitrament, final
end and determination of ——,

who shall have all the powers, as to certifying, of a Judge of
Nisi Prius, so as the said arbitrator —— shall make and publish

—— award, in writing, of and concerning the matters referred,
ready to be delivered to the said parties in difference, or such of
them as shall require the same [or their respective personal re-
presentatives, if either of the said parties shall die before the
making of the said award], on or before the —— now next en-
suing, or on or before such further or ulterior day as the said
arbitrator shall from time to time appoint and signify in
writing, under — hand, to be indorsed on this my order.

Amf, by the like consent, I further order, that the said parties
shall in a.ﬁ things abide bg, perform, fulfil and keep such award
80 to be made as aforesaid, and that the costs of the said cause
——, and that the costs of the reference and award, shall be

And, by the like consent, I further order, that the said arbi-
trator shall be at liberty (if —— shall think fit) to examine
the said parties to this suit, and their respective witnesses, upon
oath or affirmation, and that the said parties do and shall produce
before the said arbitrator —— all books, deeds, papers and
writings, in their or either of their custody or power, relating to
the matters in difference.

And I further order, by and with such consent as aforesaid, that
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neither the plaintiff nor the defendant shall bring or prosecute °
any action or suit at law or in equity against the said arbitrator
———, or bring any writ of error, or prefer any bill in equity,
against each other, of and concerning the matters so as aforesaid
referred; and that if either party shall by affected delay or
otherwise wilfully prevent the said arbitrator —— from making
an award, —— shall pay such costs to the other as the Court of
shall think reasonable and just.

And, by the like consent, I further order that, in the event of
either of the said parties disputing the validity of the said award
g0 to be made and published as aforesaid, or moving the Court
to set the same aside, the Court shall have power to remit the
matters hereby referred, or any or either of them, to the recon-
sideration of the said arbitrator —.

And, by the like consent, I further order that, in the event of
the said arbitrator —— declining to ‘act, or dying before ——
shall have made —— award, the said parties may, or, if they can-
not agree, one of the of the Court of —— may, on applica-~
tion by either side, appoint a new arbitrator.

And, by the like consent, I further order that this order shall
and may be made a rule of her Majesty’s Court of if the
same Court shall so please,

Dated the —— day of ——18—,

[Judge’s signature.]
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ABsconpiNG DEBTORS' AcT, 63.
AccoUNTANT-GENERAL, charging stock, &c., in name of, 95.
ACKNOWLEDGMENT oF DEEDS, by married women, 16.

to pass reversionary interest in personal property, 18.

colonial, 22.

examination of lady, 16.

indorsement on deed, ib.

certificate, 17.

filing, 18.

affidavit by attorney, 19.

when taken, 21.

execution of deed, 22.

affidavit of. ib.

filing certificate over date, ib,

errors in certificate, &c., how amended, 23.

notarial certificate, 24.

erasures in affidavit, &c., ib.
AcrTIONS, to consolidate, 135.
AFFIDAVITS, sweaﬁng of, 8.

jurats to, ib. :

in Insolvent Debtors’ Court, &c., 9.

verifyingregistry of judgment in Middlesex orY orkshire, ib.

crown, ib. ’

filing, 11.

producing in Court, ib.

of sufficiency in bail cases, 78.

examination of person refusing to make, 134.
ALLEGIANCE, OATH OF, before whom taken, 10.
AMENDING PAPER Books, when delivered, 32.
APPEAL FROM A JUDGE AT CHAMBERS, 4,
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ArpPEARANCE, Nov, allowance of costs in cases of, 29.
APPEAR AND DEFEND, application to, 49.
any defence may be set up, 54.
application by landlord in ejectment, 55.
ARBITRATOR, attendance of prisoner before, 85.
reference of a cause to, 176.
vide * Reference to Arbitration.”
ARREST, improper, to hold to bail, 65.
Assizes, administration of oaths during, 10.
ATTACHMENT oF DEBTS, due to judgment debtor, 86.
what debts cannot be attached, 90.
oral examination of defendant in, 88.
affidavit for, ib.
order nisi, 89.
absolute, ib.
costs in, ib.
decisions on the statute, 90.
service of the order, 92.
discharge of order nisi, ib.
charge of defendant in execution, 93.
judge’s option to refuse order, ib.
debt belonging to third person, ib.
ATTACHMENT OF STOCK, SHARES, &c., 93.
in name of accountant-general, 95.
decisions respecting, 97.
ATTENDANCE, of judges and clerks at chambers, 6.
of witnesses before arbitrator, 24,
of prisoner as a witness on a trial, 84,
before arbitrator, 85.
ATTORNEY, warrants of, filing, 99.
delivery of bill of costs by, 141.
changing, 173.
death of, 174.
AWARD, of costs by judge at chambers, 5.
. Baiy, issue of capias to hold to, 59.
case required in affidavit, 60.
formal defects in affidavit, ib,
application made at any time, ib.
affidavit, 61.
¢“quitting England,” 62.
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BarL—(continued).

order, 64.

inspection of affidavit, ib.

discharge of defendant, ib.

improper arrest, 65.

irregularities in affidavit, 66.
BaIw, putting in, 69.

number of special bail, 67.

who may be, ¢b.

for what reason put in, 68. '

to render, b.

three methoda of putting in, 69.

render of defendant, 70.

when in criminal custody, 82.

render piece, 71.

render to county gaol, ib.

perfecting, 72.

notice that bail is put in, 72.

description of, 73.

excepting to, ib.

justifying, 74.

application for time to examine into, 76.

allowance of, 77.

rejection of, ib.

new bail, ib.

putting in with affidavit of sufficiency, 78.

when defendant is in custody, 80.

discharge of defendant, éb.

supersedeas, 81.

exoneretur, ib.

changing and adding, 82.
BaIL 1 ERROR, 82.

excepting to, 83.

not necessary where plaintiff commences proceedings, 84.
BiLy or CosTs, compelling delivery of, 141.
BiLL or ExcHANGE AcT, application to appear under, 49.

banker’s cheque, a bill under the statute, 53.
Booxks, PApeR, how and when delivered, 30.
BriTisH SuBJECT, out of jurisdiction, proceedings against, 46.
CAPI1AS, writ of, to hold to bail, how issued (vide “ Bail’’), 59.
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CERTIORARI, application for, 102.
CHAMBER JURISDICTION, appeal from, 4.
CHANCERY, COURT OF, charging stock in, 95.
CuaxnciNe VENUE, 127.
in local actions, 128.
attorney, 178.
and adding bail, 82.
CHARGING DEFENDANT IN EXECUTION, 35.
stock, cases determined respecting, 97.
CHEQUE, BANKER’S, a bill of exchange, 53.
CIRcuiTs, authority of a judge upon, 2.
CLERKS, JUDGES, their attendance at chambers, 6.
CoanovirTs, &c., filing of, 99.
CoMMIssIONERS, COUNTRY, for taking affidavits, 11,12.
to India, how issued, 130.
CoMMITTAL OF DEPENDANT TO QUEEN’s PRISON, 34.
CONCURRENT JURISDICTION OF THE JUDGES, 2.
CONTEMPT, committal for, 5.
CoNSENTS To JUDGE’Ss ORDERS, 124,
CONSOLIDATION OF ACTIONS, 134.
CosTs, judges’ power to award, 5.
allowance of, where defendant has not appeared, 29.
award of, in garnishee proceedings, 89.
to recover, 136.
in action brought by executor, &c., 136.
in colonial, &c., Court, 137.
in County Court jurisdiction, id.
security for, when given, 139.
CouNSEL, costs of, 120.
CouNTY PALATINE, affidavits in, 10,
County CourT JUDGE, compelling performance of act by, 140.
CourT, where application must be made to, 3.
will enforce the acts of a judge, 5.
CrOWN AFFIDAVITS, before whom sworn, 9.
DEBTORS, ABSCONDING, 63,
DesTors, INsoLVENT, affidavit in Court of, 9.
Dests DUE To JUDGMENT DEBTOR, attachment of, 86.
DeEps, acknowledgment of, by married women (vide “Acknow-
ledgment,” &c.), 16.
DErEND, application to, under bill of exhange act, 49.
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DEFENDANT, not appearing, allowance of costs, 29.
committal to Queen’s Prison, 34.
render of, in discharge of bail, 70.
DELEGATED JURISDICTION OF THE JUDGES, 3.
DELIVERY OF DEMURRERS, &c., 30.
particulars of demand, &c., 157.
DEPONENTS’ NAMES IN JURAT OF AFFIDAVIT, 8.
DISCOVERY OF DoCUMENTS, 144.
profession, &c., of plaintiff, 161,
EJECTMENT, summary rehef in, 156.
application by landlord to defend in, 65.
signing judgment in, where defendant does not appear, 56.
due service, meaning of, 57..
vacant possession what, ib.
judgment in, for non-payment of rent, 58.
EQUITABLE AUTHORITY OF A JUDGE, §.
ERASURE IN JURAT OF AFFIDAVIT, 8.
ERrror Book, delivery of, 30.
ERBROR, bail in, 82.
EXAMINATION, of defendant as to debts due to him, 88.
of witnesses before trial, 130.
upon interrogatories, 154.
EXPLANATION OF AFFIDAVIT TO MARKSMAN, 9.
ExceprTING TO BaIlL, 73.
ExEecuTION, charging defendant in, 36, 93.
against a shareholder, 163.
EXONERETUR IN BaAlL Casks, 81.
FiLING AFPFIDAVITS, 10.
warrants of attorney, 99.
newspaper recognizances, 101.
Fixes AND RECOVERIES AcT, applications under (vide “Acknow-
ledgment,” &c.), 16.
ForereN CouURT, examination of witnesses pending a cause
in, 26.
FormA PAUPERIS, suing in, 40.
delay in proceedings, 41.
amendments &c., whilst suing in, 42.
¢“ Four CLEAR DAYs,” how reckoned, 32.
GAERNISHEE ORDER, Nisi, 86,
absolute, 89.
GUARDIAN, appointment of, 38.
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HapeAs CorPus AD TESTIFICANDUM, 84.
judge’s order, in nature of, 85.
HoLipaYs AT CHAMBERS, 7.
ILLITERATE DEPONENT, 9.
INDIA AND COLONIES, commission to, 130.
INDORSEMENT FOR Co8Ts UPON WRITS OF SUMMONS, 29.
INPANT SUING AND DEFENDING, 38.
INsoLVENT DEBTORS’ CoURT, affidavits in, 9.
INTERLINEATION IN JURAT OF AFFIDAVIT, 8.
INTERPLEADER APPLICATION BY STAKEHOLDER, 148.
by sheriff, 151.
costs of, 152.
INTERROGATORIES, delivery of, 131.
examination upon, 154.
Jupce or County CoURT, how compelled to perform duty, 140.
JupGEes’ CLERKS, 6.
notes, how obtained, 33.
JupeMENT, affidavit verifying registry of, 9.
removal of, 102.
JURATS OF AFFIDAVITS, 8,
erasures in, 24.
JURISDICTION, original and delegated, 3.
defendant residing out of, how proceeded against, 46.
of a judge at chambers, appeal from, 4.
examination of witnesses within, 133. -
LaNDLORD, application by, to appear and defend, 65.
LoapinNa ok LosTt Surp, to ascertain, 174.
Lost WRIT OF SuMMONS, allowance of costs upon, 30.
MAaRKSMAN, explanation of affidavit to, 9.
MarRrIED WOMEN, acknowledgment of deeds by (vide ¢ Acknow-
ledgment,”’ &c.), 16.
MIDDLESEX, affidavit verifying registry of judgment in, 9.
NEWGATE, charging defendant in execution in, 37.
NEewsPAPER RECOGNIZANCES, filing, 101.
NoNPAYMENT oF RENT, judgment for, 58.
Norkes, JupcEs, how obtained, 33.
never supplied to attornies, &c., 34.
¢ NUNC PRO TUNC, order to deliver paper books, 32.
Oarn, affidavit, 8.
of allegiance, before whom taken, 10.
sheriff’s, before whom taken, b.
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OraL ExAMINATION OF DEFENDANT, 88,
ORDERS, rescinding, time for, 7.

consents to, 124,

how enforced, 126.
ORIGIN oF CRAMBER JURISDICTION, 1.
ORIGINAL JURISDICTION OF JUDGE AT CHAMBERS, 3.
Parer Books, PoinTs, &c., how and when delivered, 30.
PARrTICULARS, delivery of, 157.

when necessary, 158,

amendment of, 160.
PAUPER, application to sue as, 40.
PERFECTING BaiL, 72.
PERsoNAL, application of infant to appoint guardian, 39.

service of writ of summons when dispensed with, 42.
PETITION, for obtaining commission to take affidavits, 15.
PLAINT, removal of, 105.
PLAINTIFF, discovery of profession of, &c., 161.
PLEADING SEVERAL MATTERS, 167.

time for, 170.
Poricy or SEA INSURANCE, consolidation of actions on, 135.
PRISONER, attendance of, on a trial, 84.

when in criminal custody, 85.
PROCEEDINGS, order to stay, 168,
PROCHEIN AMY, how appointed, 38.
QUEEN’s PRIsoN, committal to, 34.
RaiLway AND CaNaL Trarric AcT, 109.
RECOGNIZANCE, NEWSPAPER, FILING, 101.
REecorbp, application to produce original, 116.
Recovery or CosTs, 136,
REFERENCE TO ARBITRATION, 176.

compulsory, 179.

enlarging time for award, 177.

death of party to cause, 178.

of arbitrator, ib.

in matters of account, 179.

costs, 180.

special case in, ib.

issue, #b.
REGISTRY OF JUDGMENT, affidavit verifying, 9.
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REMOVAL oF PLAINT PROM AN INFERIOR CoURrT, 102—107.
a Connty Court, 105.
in replevin, 106.
REMOVAL oF JUDGMENT by certiorari, 107.
judge’s order, ib.
from County Court, 108.
from C. P., Lancaster, &c. ib.
by habeas corpus, 109.
RENDERING DEFENDANT in discharge of bail, 71.
to county gaol, 71.
RENT, non-payment of, judgment in ejectment, 58.
REPLEVIN, removal of plaint in, 106.
REPLYING SEVERAL MATTERS, 167.
REPORT oF A TrRIAL AT Ni1s1 Prius, how obtained, 33.
REscINDING JUDGE'S ORDER, 7.
ResTRAINING THE TRANSFER OF STOCK, &c. 93.
RETURNING SPECIAL CASES, &c. 34.
SECURITY FOoR CosTs, when given, 139.
SEVERAL MATTERS, to plead or reply, 167.
SHAREHOLDER, execution against, 163.
SHERIFF'S OATH, before whom taken, 10.
application to try before, 165.
SHip, Losr, to ascertain loading of, 174.
SpeciAL Bair, putting in, &c. (vide © Bail”’), 67, et seq.
SpeciaL Casks, &c. delivery of, 30.
STATUTES,
11 Hen. VIL c. 12..40.
1&2P.&M.c. 13,5 7..84.
43 Eliz. c. 5..102.
21 Jac. I. c. 23, s. 2, ib.
29 Car. 1I. c. 5,8. 2..8, 12.
5 Anne, c. 18..9. )
6 Geo. III. c. 60,8. 2..12.
13 Geo. IIIL c. 63..130.
19 Geo. IIL c. 70, 8. 4..103, 107.
48 Geo. I1I. c. 46, s. 4..136.
44 Geo. II1. c. 102, 5. 1..84.
46 Geo. I1I. c. 128..98.
52 Geo. I1I. c. 209, 8.52 (L. & P.)..87.
53 Geo. III. c. 159, 8. 1..174.
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STATUTES—(continued.)
8 Geo. IV. c. 39..99.
11 Geo. IV. & 1 Will. IV. ¢c. 70, 8. 21.. 1, 71.
1 Will, IV, c. 22..122, 130.
18& 2 Will. IV, c. 58..148.
8 & 4 Will. 1V. c. 42, 5. 17..165.
s. 31..186.
s. 89..117.
s. 40..24, 28.
s 42..12.
c. 74,8 79..16, 19, 22.
4 & 5 Will. IV, c. 62, s. 28..107.
6 & 7 WilL IV. c. 106, s. 11, ib.
1 & 2 Vict. c.45..2, 151.
c. 110, 8. 3..59.
s 12..9.
ss. 14, 15..93.
8. 16..ib., 99.
8. 22..108,107.
s. 28..107.
3 & 4 Vict.c. 82,s.1..95.
6 & 7 Vict. c. 73, 5. 37..141.
7 & 8 Vict. c. 110..163.
9 & 10 Vict. c. 95, 8. 90..104,
8. 128..137.
12 & 13 Vict. c. 106, s. 136..99.
13 & 14 Vict. c. 61..106, 137.
14 & 15 Vict. c. 52, 5. 1..63.
c. 99, 8. 6..145.
15 & 16 Vict. c. 54..187.
c. 76,8, 17..42.
c. 83 ss. 18, 19..45.
8. 23..47.
8. 41..128, 161.
8. 142..139.
s. 151..82.
8. 170..57.
s 173..56.
8. 209..55.
s. 210..58.
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STATUTES—(continued.)
17 & 18 Vict. c. 31, s. 3..109.
c. 36..99.
c.44..114.
¢ 125,8.3..179.
ss. 12, 13, 14..178.
8. 15..177.
s. 48..134.
8. 50..146.
8. 51..154.
8s. 60—67..86—122.
s. 88..176.
18 & 19 Vict. c. 13..153.
c. 67..49,
c. 108, 5. 4..55.
8 38..104, 105.
8. 43..140.
8. 49..108, 140.
s. 67..106.
c. 110, s. 4..107.
c. 113..26.
20 & 21 Viet. c. 57..18.
22 Vict. c. 16..14.
22 & 23 Vict. c. 35..157,
23 & 24 Vict. c. 126, ss. 1 & 2..156.
ss. 12—18..152.
8. 29..93.
STAaYING PROCEEDINGS, 168.
where summons is not attended, 170.
SuBP@&NA IN SpeciAL Fory, 113.
SUBPENA TO PRODUCE ORIGINAL REcORD, 116.
SuaeEsTION TO TRY LOCAL AcTioN IN ANOTHER CoOUNTY,
128.
SumMMARY RELIEF IN EJECTMENT, 156.
SuMMoNSs, writ of, when personal service cannot be effected, 42.
reasonable efforts to serve, what, 43.
terms ordered by judge when substituted service allowed,
45.
calls to serve, at place of business, 45.
averment of non-appearance to, 44.
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Summons (JupGE's), nature of, 116.
when a *stay of proceedings,” 117.
return of, ib.
how drawn up, 119.
issued in blank, ib.
affidavit of service and non-attendance, 123.
copy of, 120.
service of, 120.
costs of counsel, ib.
affidavits used on hearing, ib.
filing, 121.
for what it may be taken out, 119.
attendance upon, 122.
adjournment, ib.
how attended when no judge at Chambers, 124.
consents upon, ib.
SUPERSEDEAS IN BaiL Casks, 80.
SWEARING AFFIDAVITS, 8.
TIME TO PLEAD, &c., 170.
TRAFFIC, railway and canal, 109.
rules, 111.
TRIAL oF AcCTION, in next adjoining county, 129.
before sheriff, 165.
VacanT PossessioN 1IN EJECTMENT, proceedings in case of, 57.
VENUE, APPLICATION TO CHANGE, 127.
in local actions, 128.
WARRANTS OF ATTORNEY, filing, &c., 99.
when more than a year old, 100.
affidavits for, 101.
WiTNEsSES, attendance before arbitrator, 24.
to a foreign suit, examination of, 26.
examination of, before trial, 130.
WoMEN, MARRIED, acknowledgment of deed by (vide ¢ Acknow-
ledgment,”’ &c.), 16.
WRIT oF SusP@NA IN SPEcIAL ForwM, 118,
WRIT oF SuMMONS, lost, allowance of costs, 30.
when not personally served, 42.
YorxksuiRE, affidavit verifying registry of judgment in, 9.
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PUBLISHED BY MESSRS. BUTTERWORTH.

STEPHEN'’S COMMON LAW PROCEDURE ACT, 1860.

Tue COMMON LAW PROCEDURE ACT, 1860,
23 & 24 Vict. c. 126; with Notes and an Introduction. By James
StepHEN, LL.D., Recorder of Poole. Editor of * Lush’s Practice ”
and of ¢ Mr. Serjeant Stephen’s Commentaries.” 5s. cloth.

*.* This Work is so printed and arranged as to form a convenient

SUPPLEMENT TO STEPHEN'S LUSH'S PRACTICE.”
—_—

COOTE AND TRISTRAM’S PROBATE COURT PRACTICE.—
Third Edition.

The PRACTICE of the COURT of PROBATE in
COMMON FORM BUSINESS, by Henry Cuaries Cootk,
F.S.A., Proctor in Doctors’ Commons, Author of “ The Practice of
the Ecclesiastical Courts, &c.” Also a TREATISE on the PRAC-
TICE of the COURT in CONTENTIOUS BUSINESS, by
Tuoomas H. TristraM, D.C.L., Advocate in Doctors’ Commons, and
of the Inner Temple. Third Edition, Enlarged and Improved, and
including all the Statutes, Rules, Orders, &c. to the present Time;
together with a Collection of Original Forms and Bills of Costs. 8vo.
cloth.

———

CHADWICK’S PROBATE COURT MANUAL.

EXAMPLES of ADMINISTRATION BONDS for the
COURT of PROBATE ; exhibiting the principle of various Grants
of Administration, and the correct mode of preparing the Bonds in
respect thereof; also Directions for preparing the Oaths and full
Examples of Oath in some particular Cases; arranged for practical
utility, and adapted to many complicated as well as simple Cases
usually oceurring. With Extracts from the recent Acts of Parlia-
ment, and from the Rules and Orders relating thereto; also the
various Forms of Affirmation prescribed by Acts of Parliament, and a
copious Index. By Samuer Cuapwick, one of the Principal Clerks
of Seats in Her Majesty’s Court of Probate. One vol. royal 8vo. cloth.

——
GLEN’S LAW OF HIGHWAYS.

A TREATISE on the LAW of HIGHWAYS: con-
taining the whole of the Statute Law and the Decisions of the
Courts or. the Subject of Highways, Public Bridges and Public Foot-
paths; systematicnllf' arranged, including the Law of Highways in
Districts under Local Boards of Health and Local Government Boards,
the South Wales Highway Act, 1860, and an Appendix of Statutes.
By W. Cunninenam GLeN, Esq., Barrister-at-Law, Author of * The
Law of Public Health;” ¢“The Law relating to Nuisances Removal ;”
“ The Consolidated Orders of the Poor Law Board,” edited with
Notes, &c. 12mo. 10s. 6d. cloth.
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COOTE’S NEW ADMIRALTY PRACTICE.

The NEW PRACTICE of the HIGH COURT of ADMI-
RALTY of ENGLAND ; with the Rules of 1859, and a Collection
of Original Forms, and Bills of Costs, &. By Hexry Cuarces
Coore, F.S.A., Proctor of the Court, Author of “ The Practice of the
New Court of Probate,” ¢ The Practice of the Ecclesiastical Courts,”
&c. 8vo. 12s. cloth,

** Mr, Coote has promptly entered the new field thus opened to him, and laid the first
modera book on the subject before the new comers. He has the great advantage of expe-
rience, as he has been long & practitioner in the Court as a proctor.”—Law 13mes.

* It is a very excellent and complete production.” - Law Chronicle.

“ ‘L he work before us is characterized by lucid arr t of the subj

as
well as by a constant appreciation of what suits the conv of practiti »—
Solicitors’ Journal.

—_—

ROUSE’S PRACTICAL CONVEYANCER.—Second Edition.

The PRACTICAL CONVEYANCER, a companion to
ROUSE'S PRACTICAL MAN, giving, in a mode combining facility
of reference with general utility, upwards of Four Hundred Precedents
of Conveyances, Mortgages, and Leases; a Collection of Miscellaneous
Forms; and (added in the present edition) Forms of Settlement and
Separation Deeds. By RoLra Rouse, Esq., of the Middle Temple,
Barrister at Law, author of ¢ The Practical Man,” &c. &c. &c. Second
Edition, greatly enlarged. In 2 vols. 8vo. 26s. cloth.

‘*“ The work has been ially xpanded indeed into two volumes, and the
references throughout have been carefully verified and tested. We entertain no sort of
doubt that ‘ Lhe l:r;ctzﬁal Conveyancer’ L\:lll. ll; its prese:& ir,yproved form, be acceptable

6 Y Law p ;

to and apy y the p! 24

“ The work now cousists of two volumes, the second containing the clauses, and the
first is coufined to the outline forms. This is a very imporcant practical improvement,
as the two volumes can thus be readily used without any necessity of shatting up either
whilst referring to the outlines or the clauses. It may truly be said to offer more faci-
lities to the draughtsman than any other work comprising Conveyancing Precedents, Mr.
Rt}‘v;se‘sc \/work_ ils one which an intelligent clerk may readily adopt to any required draft.”
- w hronscle.

** 1t is but justice to Mr, Roase to say, that although he has added largely to the bulk
of his work. he has done so legitimately, by increasing the number of Precedents. ‘lhe

h are decided improve ‘The arr is extremely convenient. If the
first edition found favour with the profession, much wore is this secoud edition eatitled
to their regard.”—Law Times. .

*“’It is not often in these days, when so much has been already written and so much
more is being constantly poured from the press, that one comes across a book that can in
any senve be called original. Mr. Rolla Rouse is, however, eutitled to whatever credit
is implied in this epithet, for except so far as he has borrowed from himself, and deve-
loped in & new field the idea first embodied in the well known * Practical Man,’ there is
lunhin;{ in legal literature that bears the faintest resemblance to the * Practical Convey-
ancer.” ‘There is this special advantage in Mr. Rouse’s thoronghly systematic arrange-
ment, that it is “ossible to get at home with his precedents much more quickly than with
any other work of the kind. Altogether the book strikes us as a very effective labour-
saving machine, and one that will be found of especial value to bractitio. ers, the extent
of whose busi Is them to delegate a good deal of their conveyancing to clerk:
who need some little preliminary instruction to enable them to set about a cobylicneﬁ
draft in the right way. The book in short deserves its title, and may, we think, be relied
on as a really Practical Conveyancer.”—Solscitors’ Journal and Reporter.

**‘T'his is a new and materially improved edition in two vols. of a work whose practical
utility we had occasion to notice two years ago. We think it well umted not ouly for
an aid to the practitioner, bat also as a guide to the student of practical conveyancing.”
Leguleian.
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HUNTER’S LAW OF PROPERTY AMENDMENT ACTS,
1859 and 1860.

The ACTS to AMEND the LAW of PROPERTY and
to RELIEVE TRUSTEES, 22 & 23 Vict. c. 35, and 23 & 24
Viet. ¢. 38 : with Introductions and Practical Notes. By SyLvesTer
J. HunTteg, of Trinity College, Cambridge, B.A., and of Lincoln's
Inn, Barrister at Law, Author of * An Elementary View of a Suit in
Equity.” 12mo. 5s. 6d. boards.

* We have seldom perused a treatise, of simil pass and pr ion, that has so
thoroughly met our views of what it ought to be.”—Leguleian.

—_——

HUNTER’S LAW of PROPERTY AMENDMENT ACT 1860.

The ACT to further AMEND the LAW of PRO-
PERTY, 23 & 24 Vict. c. 38: with Introductions and Practical
Notes, and with further Notes on 22 & 23 Vict.c.35. By SyLvesTER
J. Huxter, Esq., Barrister at Law. 12mo. 2s. sewed.

———
HUNTER’S SUIT IN EQUITY.

An ELEMENTARY VIEW of the PROCEEDINGS
in a SUIT in EQUITY. By SviLvester Josern Hunter, B.A., of
Lincoln’s Inn, Esq., Barrister at Law, and Holder of the Studentship
of the Inns of Court. 12mo. 7s. boards.

“ One merit may fairly be predicated of it. It i« a clear, concise compendium of in-
formation, which the stadent will not elsewhere find in a separate form. It has a goo
deal of the same lucidity of statement which gave so much popularity to Smith’s Ele-

View."—S8ol, s’ Journal and Reporter,

*So fu as we can judge from glaucing at these pages, we think their author has con-
scientiously performed his task,”'—Law Magasine and Reviexw.

“* We shall content ourselves by stating, that we are surprised to find so much really
practical miatter comprised in so comparatively small a space; and we know of no other
work from which a student can glean so much instruction on the different heads of
eqnia practice.”"—Law Ckronicle. . .

" |;'yolume cannot fail to be very acceptable to those for whose use it was written.”
—Law ‘I'imes.

“ With the exception of Mr. Haynes's Outlines of Equity, we know of no work which
we can 80 réadily recommend to those who are desirous of obtaining an elementary know-
led ze o1 Cnancery proceedings as this little treatise by Mr. Huater. It contsins a con-
cise exposition of tne different steps in a suit in equity, arranged in the order in which
they flow out of one another, and written in a clear and readable style.,”—Juriszs.

——
FRY’S SPECIFIC PERFORMANCE OF CONTRACTS.

A TREATISE on the SPECIFIC PERFORMANCE
of CONTRACTS, including those of Public Companies. By Epwarp
Fry, B.A,, of Lincoln’s Inn, Esq, Barrister at Law. 8vo. 16s. cloth.

“ Mr. Fry's work presents in a reasonable compass a large quantity of modern learn-
ing on the subject of contracts, with reference to the common remedy by specific per-
formance, and will thus be ble to the profe lly,”—Law Chk le, .

“ I'here is a closeness and clearness in its style, and a latent n‘npss 10 the exposition,
which not only argue a knowledge of the law, but of those varying circumstances in

uman society to which the law has to be neplled."—Speo;lawr. N )

“Mr. Fry’s elaborate essay app to the subject, on which he has cited and
brought to bear, with great dili ence, some 1,500 cases, which include those of the latest
reports.”—Law Magasine and Iﬁmm.
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MR. SERJEANT STEPHEN’S COMMENTARIES.—
Fourth Edition.

NEW COMMENTARIES on the LAWS of ENGLAND:
partly founded on BLACKSTONE. By Hexry Joun StepmEN,
Serjeant at Law. Tue Fourtn Epition. Prepared for the Press
by the learned Author, assisted by James Steprexn, LL.D., of the
Middle Temple, Barrister at Law and Professor of English Law and
Jurisprudence at King's College, London. 4 vols. 8vo. 4{. 4s. cloth.

From the Law Times.,
* That Mr. ferjeant Stephen has ded in maiotaining the ion of Black:

as the hanabook of the law stad and blishing H15 edition as that which takes the
place of the original, to the exclusion of a host of competitors for the same honour, is due
in ﬁreut part to his having caught the spirit of his masterand even something of his style,
and thus prevented that abruptness of transition from ene writer te the other which occurs
in many times almost every page, and sometimes even in the same sentence. There is
none of the stiffiness that might be expee from this striated composition, and that is a
merit which belovgs only to_Mr, Stephen, and which has secured for him the almost
undisputed possession of the field. Even since the last edition, many ehanges have been
made, whicK are carefully noted, so that the new one pregents an outline of the law of
England precisely at this moment. It must be the first text book read by the law student,
but we wou d the iti to refl his memary by sometimes d:&)gl:g
into its pages, if he has not leisure to read it through. He will be astonished to fin w
much information he will gather from it,”

From the Leguleian.

“ In our opinion, the key to the Exsmination is that admirable work, Stephen’s Com-
mentaries, and no student ought to take his seatin the hall of the Incorporated Law
Society, to undergo the ordeal with any hope of obtaining honours, or even a certificate
to Pm. until he was conscious he had mastered its contents. Some tmay cousider this a
bold dictum, but no one who is at all acquainted with the ch of the education of a
law student, the nature of the examinntion itself, exte:ding over all the branches of the
law, the number and massive description of the various works published sffecting those
i hes, will diate ourst that a work which brings the whole mass of law in
one clear and distinct fucus of rxcellence is the mast valuab'e that conld be placed in the
hands of a student. We are the more anxicus to impress candidates with the solid benefits
and advantages that can be derived from the study of Stephen’s Commentaries, since we
know that mavy articled clerks are deceived into the pernsal of other works compiled in
a more or less imperfect manner, and bearing the name of Ce on_Black:

Let them read Black and all his from the first to tl}e h.gt.. if they have

timne and appetite for such a task, but on the letion of this do not let
them suppose that they have thereby b the of Stephen's -
mensaries,”
From the Sokicitors’ Journal,
““ A fourth edition has d of Serjeant Stephen’s Commentaries, prepared for the

Y(r_ess by his son, Mr. James Stephen, the Professor of English Law and Jurisprudence at
ing’s College, London. The character of the book is so well known and its reputation
so thoroughly established, that we have no further inguiry to make than whether each
new edition brings down the law to the «ate of publi Mr. Stephen is a ver

editor of his father's work. and has evidently bestowed the greatest care and industry on
fulfilling his 1ask as perfectly as possible, The last edition appeared in 1853, and oo turn-
ing to different paris of the new edition we find the acts of parliament and the chief cases
of a later date noted up very accurately. Where Mr. Kerr, in his Plackstone, refers to
two cases, Mr. Stephen refers to twenty. This is the great merit of Stephen's Commen-
taries. It not only arranges the subject clearly and connectedly, brt it shows the student
how he may prosecute the inquiry foi himself, and carry his knowledge beyoad what can
possibly be conveyed within the limits of a general treatise,”

——

STEPHEN’S QUESTIONS ON THE COMMENTARIES. ’

QUESTIONS for LAW STUDENTS on the FOURTH
EDITION .of Mr. Serjeant Stepnen’s NEW COMMENTARIES.
By James Stepnen, LL.D., Barrister at Law, &c. 1 vol. 8vo.,
10s. 6d cloth.,
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CHRISTIE’S CRABB’S CONVEYANCING.—Fifth Edition,
by Shelford.

CRABB’S COMPLETE SERIES of PRECEDENTS
in CONVEYANCING and of COMMON and COMMERCIAL
FORMS in Alphabetical Order, adapted to the Present State of the
Law and the Practice of Conveyancing; with copious Prefaces, Obser-
vations and Notes on the several Deeds. By J. T. Curistie, Esq.,
Barrister-at-Law. The Fifth Edition, with numerous Corrections and
Additions, by Leonarp Suerrorp, Esq., of the Middle Temple,
Barrister-at-Law. Two vols. royal 8vo, 3. cloth.

*.* The Law of Property Amendment and Relief of Trustees Acts, 1859
and 1860, have been added to the present edition.

* Great changes have been made in the law since Crabb’s Precedeats obtained their
well deserved popularity. Hence the necessity for a new edition, and the prepsration of
it could not have been confided to more able hands thau those of Mr. Shelford, the veteran
authority on real property law. With the industry that distinguishes him he has done
ample justice to his task,  He has rewritten the greater portion of the introductions (or
prefaces), and remodelled such of the precedents as required reformation to meet the exi-

of new s, new d or new practice. In carefulness we have in him a
second Crabb, in erudition Crabb’s superior ; and the resalt is a work of which the ori-
ginal author would have been proud, could it have appeared under his own auspices. It
18 not a book to be ?uuted._ nor indeed could its merits be exhibited by quotation. Itis
essentially a book of practice, which can only be described in rude outline and dismissed
with applause, and a 0 dation of it to the notice of those for whose service it has
been so laboriously compiled.””—Law Times. ) )

“ Mr. Sheiford has shown remarkable industry and faithfulness in noting up recent
decisions relating more d ly to the p of conveyancing. The collection of
precedents contained in these two volumes are all that could be desired. T'hey are par-
ticularly well adapted for Solicitors, being of a really practical character. lhey are
moreover free from the useless repetitions of common forms that so much increase the
bulk and expense of some collections that we could name. We know not of any collection
of conveyancing precedents that would make it so gosslblg for a tyro to put together a
presentable dratft at an exi enc{. or which are more handy in every respect, even for the
experienced draftsman. . Shelford hnfrovegi himself in this task to be not anworthy
of his former reputation. To those f:miliar with his other works it wi a sufficient
recommendation of this work that Mr, Shelford’s name appears on the title-page ; if there
be an{ewho are not well acquainted with them, we venture to recommend to such the
work before us. as the mnst genen!}y useful and convenient collection of precedents in
conveyancing, and of commercial forms for ordinary use, which are to be had in the
English language.”—Solicitors’ Journal and Reporter. . )

*“"I'hose who have been in the habit of using Crabb’s work will allow that his * Prefaces’
contain practical observations of considerable utility to the professional man, The flow
of time carrying with it many changes, and some reforms in the law relative to convey-
aucing, have im d the obligation upon Mr. Shelford of carefully revising all, and in
many instances has rendered it expedient for him to re-write not a smail portion of some
of these Prefaces. Mr, Shelford has also had to exercise, and we doubt not with correct
judgment has exercised, his discretion as to where he should reject Forms which he
deewed it advisable to omit, and where he should revise them or introduce =~~~ ~=~= -~
meet the m: . e c “
of his duty—
which we h:
learned edito:

Magazins an
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modernized t
volumes of
extremely us
with very nu
appellation of




8 LAW WORKS PUBLISHED BY

' GRANT’'S LAW OF BANKERS AND BANKING.

The LAW of BANKING; BANKER and CUSTOMER;
BANKER and CORRESPONDENT; PRIVATE BANKS;
BANKING CO-PARTNERSHIPS and JOINT-STOCK BANKS:
comprising the Rights and Liabilities, and the Remedies. of and
against Directors, Managers, Clerks, Shareholders, &c.: the rules
as to Cheques, Orders, Bills payable at Bankers, Accountable Receipts,
Bank Notes, Deposits of Securities, Guarantees, &c. By James
GranT, Esq., M.A,, of the Middle Temple, Barrister at Law, Author
of “The Law of Corporations in General.” In one vol., post 8vo.,
18s. cloth. ’

 This is a well-designed and well-executed work.”—Legal Observer,

* The learning and indastry which were so conspicuous in Mr. Graot’s former work are
equally apparent in this. The book supplies a real want, which has long been felt both
by the Profession and by the public at large.”"—Jurist, R

“ The object of the Auatbor has been to give an entirely practical exposition of the law
as it stands ngc:rqinﬁ to stalutory enactment, and as it has been developed, ascertaioed
an '— Times.

“This is a vey able work, the apnearance of which is especilllm be welcomed at the
present time. The law relating to the Bank of England has not n included in it, for
that would, in fact, have doubled its already ample sige, but so much of the Jaw and vrac-
tice of the National Bank s is necessary to be known in connection with the affairs_of
private and Joint-Stock Bankers will be found clearly laid down: of the law goveruing
private and Joint-Stock Banks, Mr, Graat gives a cpmgl:te and lucid exposition, Fully
1llustrated with cases, and well indexed, his book will not only helpful to the lawyer,
for whose use it is immedistely designed, but will be consulted with advantage by many
who belong to the large ity of bankers’ while it will be of most obvious
service to lairectm-s and shareholders of Joint-Stock Banks.”—Eseminer.

“ For such a task, industry and accnncg are the qaalities which are principally re-
uniﬁed: and t‘he ﬁut‘ilorluupean 10 possess them in a high degree. His work is moreover
we, and clearly — At
. *We recommend the work s one exccedinuly convenient and useful to all persons
interested, or in any way connected with the subjects on which it treats.””—Bankers’ Cir-

lar,

——

FISHER’S LAW OF MORTGAGE AND PRIORITY.

The LAW of MORTGAGE as applied to the RE-
DEMPTION, FORECLOSURE and SALE in EQUITY of
ENCUMBERED PROPERTY : with the Law of the PRIORITY
of INCUMBRANCERS. By W. R. Fisueer, Esq., of Lincoln’s
Inn, Barrister at Law. 8vo., 25s. boards.

““ All who are concerned in'mortgage transactions will find this a valaable addition to
their shelves, for on the subiects of Redemption, Foreclosure and Sale, they will nowhere
find so much, so careful and such recent information as that which Mr. Fisher has col-
lected,”—Law Times.

“ Aireudze we liear that Mr. Fisher's volume is fayourably spoken of by competent
judges.”—Legal Observer, . ) .

“* We know of no work in which persons requiring information on this subject can more
readily and conveniently acquire it, and on &il ground we heartily recommend it to the
profession.”’—Solicstors’ Journal. . . .

** Mr. Fisher has, with much learning and with grest eritical and logical power, reviewed
the aunthorities and statutes bearing on the subject. The Author’s discrimination is equalled
only by his love of the learning on the subject, which he has conveyed to the reader in a
sty vecnliarly terse and agreeable.”— Morning Herald. A : .

* We have no hesitation in saying that the production of this Work supplies a distinctly
appreciable want—and we believe Mr. Fisher may fairly look forward to «ts recoguition
as a standard authority.””—Leguleian, N

“ Presentinsda large mass of mboed?m d'oqtrine of &'he nm'sl_tk portan satnn pecting
mort es, aud such as cannot 'ound 1u any other work, 1S 1¥ done 80 weil, an
upnn“s‘f;s clear a plan, as satisfies us that the labours of Mr, Fisher will be of invaluable
service,”—~Law Chronicle.

** Mr. Fisher has thoronghly studied his subject, and the work cannot fail to &mve a
valuable addition to the diff-rent treatises which have already been d on the Law
of Mortgage.”— Morning Post.
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STEPHEN’S LUSH’S COMMON LAW PRACTICE.

LUSH'S PRACTICE of the SUPERIOR COURTS of
COMMON LAW at WESTMINSTER, in Actions and Proceedings
connected therewith over which they have a common Jurisdiction,
with Forms: also Introductory Treatises respecting Parties to Actions,
Attornies and Town Agents; Suing in Person, by Attorney or in
Formi Puuperis, &c.; and an Appendix, containing the General
Rules, the authorised Table of Costs, Fees, &c. Second Edition,
corrected down to the date of publication. By James SteruEN,
LL.D. of the Middle Temple, Barrister at Law, and Professor of
English Law and Jurisprudence at King’s College, London. 8vo.
42s. cloth.

* Ao examination of the work enables us to pronounce a very favourable opinion on the
manoer in which Mr. Stephen has execated his laborious task. Mr, Stephen’s editorship

as not been «f the ordinary kind.”—Law Magasine.

** We have no hesitation in pronouncing this to be by far the best ‘ Practice’ that has
I appesred, and that Mr. Stephen has fully maintained the reputation achieved by Mr.

ush.”—Law Limes.

** It is_uot too much to say that the work fully accomnplishes its objects, and must
necessarily become not onlr a staudard authority, but a recognized manual in the matters
which it so ably and lucidly treats.”—Morning Chronicle.

* Mr. Lush 'has been fortunate in his editor. Painstaking, methodical and con-

iously i Ir. Steph as d a most laborious task in a manner
1y useful aud satisf: y.'— Daily News. B )

“ A work which is a complete text-book of the actual Practice, and is invaluable to
the Practitioser and the Student. Indeed, we kuow not where the Iarer could find so

dadle a book on subj  ordinarily so little iuviting as points of Practice; at the same
time that the work furnishes all that the busiest Practitivner couid desire.”—Law
Chronicls. 5 )

*‘ Th- duty of remodelling Mr, Lush’s Common Taw Practice has been assigned by the
publishers to Mr. James Stephen. and the result of his labours leaves them no ground to
regret their selection. _Nothing has been omitted which was necessary to complete the
work of renovation.”—Morning Advertiser. ) )

A fal ination of its has satisfied us that it combines in a remark-
able degree the qualities of accuracy a d qopclseness."—Momm{‘ Poss.

*“ We have compared it with the first editiou, and we have no hesitation in saying that
the w,oal;,itself will be a permanent monument of the industry of the learned editor.”—

a erver.

** We predict that it will be the standard authority on the Common Law Practice. Its
author has nnt adopted the plan pursued in other modern practice books, snd to which
we have adverted ; but he has bestowed an earnest diligence and appropriate care on his
subject, the result is a masterly treatise exkibiting due accuracy.”— Legulesan.

——
ROUSE’S COPYHOLD ENFRANCHISEMENT MANUAL.—
Second Edition.

ROUSE’S COPYHOLD ENFRANCHISEMENT
MANUAL. Second edition, re-written and greatly extended.
Division 1. Giving the Law. 2. The Practice and Practical Sug-
gestions, 3. The Mathematical Consideration of the Subject, with
Rules, Tables and Examples prepared expressly for this Edition, and
enabling any Lord, Steward, Copyholder or Valuer to estimate with
Mathematical accuracy, and with ease, the Value of the Lord’s several
Rights. 4. Numerous Forms; and 5. The Statutes, including that
of 1858, and Notes. By Rorra Rousg, Esq., of the Middle Temple,
Barrister at Law. 12mo. 10s. cloth.

“ Mr. Rouse is a practised writer, and in thix treatise his right hand has not forgot its
cunning, We have been wmuch pleased with the inspection of this volume, as we have
dipped into it here and there (o see how some difficult subjects have been treated.”—Law

s,
“It will be found most useful to all who 1 availing th lves of
the ptn'vilio:s of the last legislation on the subject.”—Morning Chronicle, °
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FRANCILLON’S LAW LECTURES. First Series.

LECTURES, ELEMENTARY and FAMILIAR, on
ENGLISH LAW. First Series. By James Francitron, Esq,
County Court Judge. 8vo. 8s. cloth.

‘* We may say with confidence, that they are extremely well adapted for the purpose
for which they are i ded. We can, therefore, cordially reco d these Lectares to
Law Students; but we are very much mistaken if Mr. Francillon will not find a class of
readers sreatfy more numer: us than even the numerous body of law stucents.”—
Solicitors’ Journal and Reporter, .

** Mr. Francillon has produced a very readable volume, which, in this respect, forms a
striking contrast with ordinary law s.""—Law Chronicle.

“ Mr. Francillon writes in a popular, easy style, and his little volame will be found
‘B'h interesting and instructive to the general reacer as well as the student.”—Beil's

wssenyger. . ; . .

** Uf course they are very elementary, but in this lies their value, for it is more difficult
to convey law to beginners not familiar with the meaning of legal phraseology than any
persou would suppose who had not made the attempt. In this Mr, Fraucillon has been
singularly successtul. . ) .

"It is a book likely to attract the beginner, for the law is presented in its most pleasing
shape. and he will learn from its perusal much that will serve for the foundation of future
studies.”—Law Times,

—

MAY’S PARLIAMENTARY PRACTICE.—Fourth Edition.

A PRACTICAL TREATISE on the LAW, PRIVI-
LEGES, PROCEEDINGS and USAGE of PARLIAMENT. By
Tuomas Erskine May, Esq., C. B, of the Middle Temple, Barrister
at Law, Clerk Assistant of the-House of Commons. Fourth Edition,
revised and enlarged. One thick vol. 8vo. 31s. 6d. cloth.

Coxtents: Book I. Constitution, Powers and Privileges of Par-
liament. II. Practice and Proceedings in Parliament. III. The
Manner of Passing Private Bills; showing the Practice in both Houses,
with the latest Standing Orders, and the most recent Precedents.

“ Mr. Erskine May’s work upon this very important subject is one of those books which
have not now to gain, but ouly to sustain a reputation, No wonder it has reached a fourth
edition within fifteen years. It has grown up from a slender tome to a bulky volume
while striving to keep pace with the necessities which it almost called into existence.
Before May was, a continual recourse to Mr. Speaker or to the Clerks of the House was

e only safety of a member who would not be coatinnally called to order; and a con-
stant attendance upon all the offices was the only possibility of tracking the usage of
forms necessary to the passing of a Bill. This book has been a guide, and a very good
guide. We should like to see it divided into two volumes, and the portion which treats
of private Bills very much enlarged and elahorated, but entirely separated from the
larger and more important subjects. Mauy alterations in the forms of the House have
taken place since the last edition was published, and the work seems to have heen care-
fully revised and brought down to the present day."—Times, I'edruary 10¢4. 1859

““’The law of Parliament continues to grow, or rather the indefatigable labours of Mr,
May continue, with each e edition, to ‘ te the materials out of which his
lkiﬂ and experience are enabled to construct «omething like a system. But almast every
session produces some changes in the standing orders and in the practice, so that the in-
structions and precedents of one year cannot be relied upon for the next, and continual
new editions are necessary for the safety of the practitioner. As it is now perfected, this
work is the one great and recognised aathority on .jiurhnmeqmry law and practice, and
tlﬁre{org an indispensable addition to the library of all who enjoy that pleasant and profit-
able business.

We have described it so often before, that we need not repeat the description now. This

mes,

fourth edition is only an improvement upon the former ones.”—Law 17

g
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SMITH’S BAR EDUCATION.

A HISTORY of EDUCATION for the ENGLISH
BAR, with SUGGESTIONS as to SUBJECTS and METHODS
of STUDY. By Puirir Anstie Smirn, Esq., M.A,, LL.B., Bar-
rister at Law. 8vo., 9s. cloth,

*“This work is instructive and suggestive, It might be properly de<cribed as hints for
the scientific education of the law student. The author passes in review almost ull the
brauches of a liberal education, and points out how each, in their several spheres, may
become useful, not only as strengthening the intellectual powers, but as valuable in the
actual experience of a practising barrister.”—Literary Gazette.

** The most useful treatise yet extaut on the subject of legal education.”—Spectator.

* The information on the course pursued in the education for the I'ar in modern times
is most extensive, »nd the suggestious most valuable as to the advantage to be derived
from following the plans marked out by the emin. nt men whose histories are given, We
therefore commend the work wost hearnily to the reader's attention."—Juszice of she Peace

“ We recommend this little volume of Mr. Smith’s to the careful reading of all young
men who are studying with a view to admission to the English Bar,””—Bell's Messenger.

——

DAVIS’S COUNTY COURT PRACTICE AND EVIDENCE.—
Second Edition.

A MANUAL of the PRACTICE and EVIDENCE in
ACTIONS and other Proceedings in the County Courts; with the
Statutes and Rules. Second Edition, with a Supplument, containing
the Practice under the Statute 19 & 20 Vict. cap. 1(8, anl the New
Rules and Orders, &ec.; together with a new and complete Index to
the entire Work. By James Epwarp Davis, Esq., of the Middle
Temple, Barrister at Law. Second Edition. Post 8vo. 24s. cloth.

*.* This is the only work on the County Courts which treats fully on
the Law and Evidence in Actions and other Proceedings in these Courts.

:}‘ A very useful work, not only in the County Courts, but also in the superior tribunals.”

—Jurist.

“* We prophecied the success ¢ f this book on its first

oaiy the pleasing duty of ding it, au 1

honour.”"—Law limes. . )
“* Ind dently of its application to the County Courts, we know of no work of its size

which can be so useful to the student or practitivner desirous of knowing what the com-

moa law is at the rresent time.""—Law Chronicle .
** This single volume may be usefully relied on as an accurate and complete guide to

every branch of ( ounty Court Practice and Evidence.™

; there r now
Mr. Davis on his well earned

—Morning Post.
** We may inderd congratulate Mr, Davis on the judgment he has throughout dis-
played in selecting and arranging the materials of which his present volume is com-

posed.”’—Law Magasine.
—_—

DAVIS’S NEW COUNTY COURT PRACTICE.

The NEW PRACTICE of the COUNTY COURTS, in
Actions and other Proceedings, with the Statute 19 & 20 Vict. cap. 108,
and the Rules, Fees, &c. thereon; forming a work complete in itself,
or a Supplement to the Second Edition of  The Manual of the Prac-
tice and Evidence in the County Courts.” By James Epwarp Davrs,
Esq., of the Middle Temple, Barrister at Law. Post 8vo. 12s. cloth.

“’This New Practice will not be found inferior to the Manual, its predecessor.”
—Leguleian,
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MR. OKE’S MAGISTERIAL AND OTHER
’ WORKS.
OKE’S MAGISTERIAL SYNOPSIS.—Seventh Edition.

The MAGISTERIAIL SYNOPSIS: a Practical Guide
for Magistrates, their Clerks, Attornies, and Constables, in all Matters
out of Quarter Sessions; containing Summary Couvictions and In-
dictable Offences, with their Penalties, Punishment, Procedure, &c.
Tabularly arranged. By GeoreEe C. OxE, Assistant Clerk to the Lord
Mayor of London, Author of “The Magisterial Formulist,” ¢ The
Law of Turnpike Roads,” &c. Seventh edition, enlarged and im-
proved, and including the ALTERATIONS in the Law of the PRESENT
(1860) Sesston. 1 very thick vol. 8vo.

——

OKE’S MAGISTERIAL FORMULIST.—Second Edition.

The MAGISTERIAL FORMULIST : being a complete
collection of Forms and Precedents for practical use in all Cases out
of Quarter Sessions, and in Parochial Matters, by Magistrates, their
Clerks and Attornies: with an Introduction, Explanatory Directions,
Variations and Notes. By Georece C. OkE, Assistant Clerk to the
Lord Mayor of London, Author of ¢ The Magisterial Synopsis” and
“The Law of Turnpike Roads,” &c. &c. Second Edition. 8vo.,
21s. cloth.

*“ It is enough to announce the publication of a new edition of this work, so well known
to Magistrates’ Clerks. It is a valuable collection of the Forms and Precedents required
in all cases out of quarter sessions and in parochial matters, with an introduction, explain-
ing how they are to be used Very con iderable additions have been- made to this new
edition, which cousists of no less than 600 closely printed pages.””—Law limes.

““ This Collection of Forms and Precedents for Practical Use in all Cases out of Quarter
Sessions and in Parnchial Matters, is deservedly esteemed. It is complete and well
arranged.”—Law Magasine.

¢ e
OKE’S TURNPIKE LAWS.—Second Edition.

The LAWS of TURNPIKE ROADS: comprising the
whole of the General Acts; the Acts as to the Union of Trusts, for
facildating Arrangements with their Creditors; the interference of
Railw.ys and other Public Works with Roads; their Non-repair, and
enforcing Contributions from Parishes, (including alse the Acts as to
South Wales Turnpike Roads,) &c. &c.; practically arranged, with
Cases, Notes, Forms, &c. &c. By Georae C. Oxke, Author of
“ The Magisterial Synopsis” and “ The Magisterial Formuiist,” &ec.
12mo., 18s. cloth.
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TUDOR’S LEADING CASES ON REAL PROPERTY,
CONVEYANCING, &c.

A SELECTION of LEADING CASES on the LAW
relating to REAL PROPERTY, CONVEYANCING, and the
CONSTRUCTION of WILLS and DEEDS; with Notes. By
Owen Davies Tupor, Esq., of the Middle Temple, Barrister at Law,
Author of *“ Leading Cases in Equity.” One thick vol, royal 8vo.,
36s. cloth.

From the Jurist.

* The Leading Cases of John William Smith—so excellent in idea and in performance
—are mainly devoted to the illustration of important doctrines in the Common Law,
strictly so termed. Mr. Tudor, following his great pred , * with not qual steps,
had ventured into a wide domain, left comparatively unexplored when he favoured the
profession with Lis ¢ Leading Cases in Equity,’” and he has now added to our obligation
towards him by a Selection of Lealing Cases relating to Keal Property. * Melius est

tere fontes quam sectars rivnlos’ is acknowledged almost as a maxim in the study of
fﬂw as a science, but in works like these, we not only drink at the fountain, but also
follow its stream throughout the wholée of its course, thus acquiring an accurate know-
ledge of its widenink boundaries, its varying depth, width, and length, aud the force of
its current. ‘lhe selection of cases in the volume before us h+s been judiciously made
and the notes are the result of much.lc,armng and industry, Mr. Tudor is also entitled
to praise for having kept the notes within moderate dimensions, and for not having over-
burthened them with cases; he has done that which requires much greater mental
abour, as well as mental capacity, namely, d duced principles from the decisions of
our Courts, citing only the chief authorities in supgrgn of his positions. The
adopted by Mr. ’Igndor is the same as that followed by him in his former work, and by
Mr, Smith in_his Leading Cases, except that in the present took the notes are sub-
divided more distinctly into separgte heads or titles, The first gives the principal deci-
sions at length, then describes its geueral effect, then traces its kindred authorities from
the almost contemporaneous exposition to the most recent judicial interpretation, and
discusses the subjects to which it bears an immediate relation. Among such subjects are
Tenancies at Sufferance, at Will, and from Year to Year, Freeholds of Inheritance and
not of Inheritance; the Rights of Cummon; Easements; Advowsons; Rents; Uses
and ‘I'rusts; Powers; Perpetuities; Mortmain; the Rule in Shelley’s Case ; Estates

y lication of Law, Escheates; Vested and Contingent Iuterests ; Fstates in Parce-
nary; loint l'enancy, Tenancy ju Common, and Tenancy by Fntireties, Lapsed Legacies,
Extrinsic Evidence in construing Wills, Fxtinguishment and Merger, and Conditions
and Restraints upon the Alienation of Property.’

From the Legal Observer.

“ Mr. Tudor’s Selection of eading Cases in E(E.ﬁty is well known, and has acquired a
deserved reputation. The field which Mr. Tudor has chosen for the present Selection is
a tolerable wide one, embracing Real Property, Conveyaucing, and the Construction of
Wills and Deeds, As to the way in which Mr. T'udor has executed his task, within the
limits which he has marked out for himself in the present volume, we are able to speak
of it in terms of the his]hes: commendation, His expositions, where he has to speak in
his own :anguage, are clear and well considered, and his industry is attested by the fact
that considerably more than 3000 cases are cited or referred to in the notes. The work
wtél:hdo“bléess k;e a valuable addition to the library of the working lawyer as well as that
of the student.”

—_—

BAINBRIDGE ON MINES AND MINERALS.—Second
Edition.

A TREATISE on the LAW of MINES and MINERALS.
By WiLLiax Bainsringk, Esq., F.G S, of the Inner Temple, Bar-
rister at Law. Second Edition, carefully revised, and much enlarged
by additional matter relating to manorial rights—rights of way and
water and other mining easements—the sale of mines and shares—the
construction of leases —cost book and general partnerships—injuries
from undermining and inundations— barriers and working out of
.bounds. With an Appendix of Forms and Customs and a Glossary
of English Mining Terms. 8vo., 21s. cloth. ’
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TUDOR’S LEADING CASES ON REAL PROPERTY,
CONVEYANCING, &c.

A SELECTION of LEADING CASES on the LAW
relating to REAL PROPERTY, CONVEYANCING, and the
CONSTRUCTION of WILLS and DEEDS; with Notes. By
Owex Davies Tepox, Esq., of the Middle Temple Barrister at Law,
Author of ““Leading Cases in Equity.” Ope thick vol , royal Svo.,
36s. cloth.
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DREWRY’S EQUITY PLEADER.

A CONCISE TREATISE on the Principles of EQUITY
PLEADING, with Precedents. By C. Stewart Drewry, Esq., of
the Inner Temple, Barrister at Luw. 12mo., 6s. boards.

CONTENTS :—What Persons are entitled to sue in Eauity, and in what manner to sue.
—0f the Modes of institutioy a Suit in Fquity. —Of the Defence of Suits.—Of Pleas.
—Of Answers.—Of Amended Bills.—Of Kevivor and Supplemental Bills.—Of Inter-
locutory Applications —Of the Proceedings on going into kvideuce.—Uf Ap;eals,
—Conclusion.—Appendix of Preceuents.

*Mr. Drewry will be remembered by many as the author of the very popular and
excellent treatise on the Practice in Fquity. He has now contributed to the library of
the lawyer another work of equal velue, written for younger bers of the professi
and for students, in_which _he describes the principles and general rules of ¥Fquity
Pleading. It will be found of great utility, as introductary to the more elaborate treatises,
or to refresh the memory after the study of the larger books.”’—Law Times,

WILLIAMS ON PLEADING AND PRACTICE.

An INTRODUCTION to the PRINC{PLES and
PRACTICE of PLEADING in the SUPERIOR COURTS of
LAW, embracing an outline of the whole Proceedings in an Action
at Law, on Motion, and at Judges’ Chambers; together with the Rules
of Pleading and Practice, and Forms of all the principal Proceedings.
By Warkin WiLLiaus, of the Inner Temple, Esq., Barrister at Law.
8vo. 12s. cloth.

“ The Common Law Procedure Acts and the New Rules have almost entirely re-or-
ganized the system of Pleading in our Courts of Law. Until the appearance of the pre-
sent work, however, no new treatise on the subject has been attempted. Mr. Williams is
a young and unknown author, and has undertaken a work requiring great care in its treat-
ment ; but we have no hesitation in saying that he has brought to bear on his task powers
of arrangement and clearness of ex..ression of no ordinary character, and has produced a
work creditable to himself and useful to the Profession. For the Student especially the
book has features of peculiar value, it is at the same time scientific and practical, and
throughout the work there is a judicious union of general principles with a i-ractical
.t’rea.tmem, of the subject, illustrated by forms and examples of the main proceedings.”—

urist.

“ It was certainly high time that the principles and practice of Pleading, as they now
stand, should be expounded, ‘L'his task Mr. Watkin Williams has successfully accom-
plished.”— Legal Observer. .

“ We know no work which furnishes in such compendious form so excellent a sketch of
Common Law Practice and Pleading, and it is the more useful for bringiog the law dowa
to the latest period of time.”—Law Chronicle.

‘* Although addressed more particularly to the Student, it contains much matter that
will be useful to the o'd practitioner, In each of these chapters the subject to which the;
respectively relate is treated with comprehensiveness and precision, The subject of eacx
chapter, far from beinﬁ slurred over, is discussed in all its bearings, and furnishes topics
for consideration much too numerous to be particularized in a notice of this kind. 'Fhis
is only due to VMr. Williams, who has undoubtedly brought considerable learning and
research to bear upon the work. His arrangement and stvle are methodical and clear,
and the execution such as reflects credit upon him.”—Justice of the Peace,

* When he comes to treat of his proper subject he does it with great precision, describing
pleadings in general, and then the several pleadings used in modern practice, taking them
in the order in which they arise in the progress of a suit, and ac!ysncinx througg trial

and judgment to execution, and finally treating of costs,”—Law Times.
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GLEN’S PUBLIC HEALTH AND LOCAL GOVERNMENT.

The LAW relating to the PUBLIC HEALTH and
LOCAL GOVERNMENT in relation to Sanitary and other Matters,
together with the Public Health Act, 1848, the Local Government
Act, 1858, and the incorporated Acts, with Tables of Statutes, Cases
and Index. By WiLLiam CunnineHAM GLEN, Esq., of the Middle
Temple, Barrister at Law, and of the Poor Law Board. 12mo. 12s.
cloth.

“ So far as the convenience of local boards is concerned, the plan on which Mr, Glen's

is written seems to be preferable, a matter which is the more important as both his
and Mr. Taylor's publications are aduressed to this class of readers.”—Solicstors’ Jowrnal.

—

GLEN’S NUISANCES REMOVAL AND DISEASES
PREVENTION.

The LAW relating to the REMOVAL OF NUISANCES
injurious to Health, and to the Prevention of Epidemic, Endemic
and Contagius Diseases, with the Statutes, including the Public
Health Act, 1858, and Tables of Statutes, Cases and Index. By
WirLiam CunniNenam GLEN, Esq., of the Middle Temple, Barrister
at Law, and of the Poor Law Board. 12mo. 5s. cloth.

*“The Nuisance Removal Law is treated in the same manner as his Publie Health and
Local Government Law—simply. clearly and minutely : so that whatever information is

sought is surely and readily found. Io both works he has embodied all the decisions to
this time, which have been very numerous.”—Law Limes,

SHELFORD’S SUCCESSION AND OTHER DUTIES.

THE LAW relating to the PROBATE, LEGACY and
SUCCESSION DUTIES, including all the Statutes and the Deci-
sions on those Subjects: with Forms and Practical Directions. By
Leonarp Suerrorp, Esq., of the Middle Temple, Barrister at law.
12mo. 12s. cloth.

** The present work has had hestowed upon it that painstaking care which is the dis-
tinguishing feature of Mr. Shelford’s labours "—Jurist.

““This twelfth enterprise of Mr, Shelford’s is not less useful nor less ably performed
than its predecessors,”—Law Times,

** A work which gives a complete view of the law relating to_the subject, by noticing
the kindred subjects of Probate and Legaﬁ Daties, without a knowledge of which the
Succession Duty cannot be uaderstoad.”— Law Chronicle. A

* ‘The work comprises some very valuable practical directions regarding the payment
of the Succession Duties,”—Legal Observer. i

“ A clesr and methodical exposition of the whole law relating to the Probate, Legacy
and Succession Duties.”’—Morning Pest.

e —
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SHELFORD ON THE LAW OF RAILWAYS,—Third
Edition. -

THE LAW of RAILWAYS, including the Three General
Consolidation Acts, 1845, and the other General Acts for regulating
Railways in England and Ireland, with copious Notés of Decided
Cases on their Construction, including the Rights and Liabilities of
Shareholders, Allottees of Shares, and Provisional Committee-men,
with Forms, &c. By Leonarp Suerrorp, Esq., of the Middle
Temple, Barrister at Law. Third Edition. Royal 12mo. 30s.
cloth.,

* Mr. Shelford has long since established implicit in the accuracy, fullness
and practical utility of eveiy book to which his name is attached. His Law of Railwavs
has long been among the best of his performances, aud a careful examination of this
edition will fully warrant his announcement that the new matter is important and exten-
sive.”—Law Magasine. .

“ Mr. Shelford was one of the first to reduce this new law to the form of a treatise
a'd that his labours have found favour with those who are most comipetent to judge of
their value is proved by the fact that already it has attained to the dignitv of a Third
Edition. It is not necessary now to describe a book that must be so well known to all our
readers,—enough to state tuat this N\ ew kdition embodies the very latest Law, a:l the New
Statutes and the multitudinous Decisions, so that the Volume presents, in a form conve-
nl::m%mansed for reference, the entire Law of Kailways as it is at this moment.”"—

w mes.

** We can readily indorse Mr. Shelford’s assertion. that the new matter introduced into
this edirion is extensive and important. This, added to the number of farms, of consi-
derable importance, and c.ses, of which there are somie 1,200, an ample table of contents
and a very copious index, conduce to make the work all that coald be desired. 1hose
who are interested in the law on which it trears may refer to it not merely with a certainty
of being able to find what they are looking for, but of finding the general law on the sub-
Ject carefulls collected, expiained and iijustrated, by a reference to almost every decision
which bears upon the point at issue,”—Justice of the Peace.

a4

—_——

GLEN’S POOR LAW BOARD ORDERS, 1859.
THE POOR LAW BOARD ORDERS, to the present

time; the Statutes relating to the Audit of Accounts, Appeals and
Parsh Debts, with Explanatory Notes, Decisions of the Courts, &ec.,
and Reports of the Case of Waddington v. The Guardians of the City
of London Union. By W. C. GLEN, Barrister at Law, and of the
Poor Law Board. Fourth Edition. Oune vol. 12mo. 12s. cloth.

—_—

SCRIVEN ON COPYHOLDS.—Fourth Edition.

A TREATISE on COPYHOLD, CUSTOMARY
FREEHOLD, ana ANCIENT DEMESNE TENURE; with the
Jurisdiction of Courts Baron and Courts Leet. Also an Appendix
containing Rules for holding Customary Courts, Courts Baron, and
Courts Leet; Forms of Court Rolls, Deputations, and Copyhold As-
surances, and Extracts from the relative Acts of Parliament. By
Jonn Scriven, Serjeant at Law, The Fourtn Epirion, embracing
all the authorities to the present period, by HEnry StarLman, Esq.
of the Inner Temple, Barrister at Law, Two Vols. royal 8vo. 2/. 10s.
boards.
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WIGRAM ON WILLS.—Fourth Edition.

An EXAMINATION of the RULES of LAW respecting
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER-
PRETATION of WILLS. By the Right Hon. Sir JaMes WicraM,
Knt. The Fourth Edition prepared for the press, with the sanction
of the learned Author, by W. Knox Wieram, M.A,, of Lincoln’s
Inn, Esq., Barrister at Law. 8vo. 11s. cloth.

*‘ In the celebrated treatise of Sir James Wigram, the rules of law are stated, discnssed
and explained in a manner which has excited the admiration of every jud¢e who has had
to consult it.”’—Lord Aingsdown, in @ Privy Council Judgment, July 8¢k, 1858,

** There can be no doubt that the notes of Mr. Knox Wigram have enhanced the value
of the work, as affording a ready reference to recent cases on the sub:ects embraced oz
arising out of Sir James Wigram's propositions, end which frequently give additional
support, aud in some instances an extension to the original text,"—Law Chronicls.

“ Understood as genernl guides, the propusitions established by Sir James Wigram's
book are of the highest value. But whatever view may be entertained, the book is one
which will nlwn;s be_ highly Jn:ized.. and and is now presented in a very satisfacto
shape, thanks to the industry and intelligence displayed in the notes by the present editor.”
—Solicttors’ Journal and Reporte:,

WHARTON’S ARTICLED CLERK'’S MANUAL.—Eighth
Edition. ‘

A MANUAL for ARTICLED CLERKS; containing
Courses of Study as well in Common Law, Conveyancing, Equity,
Bankruptey and Criminal Law, as in Constitutional, Roman-Civil,
Ecclesiastical, Colonial, and International Laws, and Medical Juris-
prudence : a Digest of all the Examination Questions; with the
General Rules, Forms of Articles of Clerkship, Notices, Affidavits, &c.,
and a List of the proper Stamps and Fees: being a comprehensive
guide to their successful Examination, Admission and Practice as
Attornies and Solicitors of the Superior Courts. Eighth Edition.
By J. J. S. Wanarron, Esq.,, M.A., Oxon, Barrister at Law, Author
of ¢ The Law Lexicon.” 1 thick vol. 12mo., 20s. cloth.

*‘ We cheerfully acknowledge and record much that deserves approbation. Through.
out the Work there are traces of a well-regulated and orthodox mind, well adapted to
produce confidence in an instructor of youth. To conclude, we would tell our younger
readers that by using this Manual judiciously, and not relying upon it to the exclusion
of other reading, they may gain much. kvery one must judge for himself whether such
assistance is suitable for him in refe to his own individuality; and if he decides in
the affirmative, we know not where he could turn with more advantage than to the
¢ Arucled Clerk’s Manual.’ "—Solicstors’ Journal and Reporter.

** We think any aiticled clerk, commencing his studies, will find Mr, Wharton’s book
of assistance, as it will aid him in ascertaiving to what matters he should direct his
attention, and at the same time furnish him with information serving for the groundwork
of further study. ‘There s certainly no other work of the kind, and that is some merit in
these days of imitation,"—Law Chronicle. .

‘* Mr, Wharton's book still continues to grow in public favour and in bulk. The 8th
edition is now before us much enlarged in sigz, but its additional contents have been well
selected und well digested, and they have consequently produced a healthy rotundit
of which no one can complain. 'The new edition has not appeared before it was required.
‘I'he merits of the book are undoubted, and each edition increases the esteem in which it
is held.”—Leguleian. . .




18 LAW WORKS PUBLISHED BY

Grant's Law of Corporations in General. A Practical
TREATISE on the LAW of CORPORATIONS in GENERAL,
as well Aggregate as Sole; including Municipal Corparations, Rail-
way, Banking, Canal and other Joint-Stock and Trading Bodies,
Dean and Chapters, Universities, Colleges, Schools, Hoespitals, with
quasi Corporations aggregate, as Guardians of the Poor, Church-
wardens, Churchwardens apd Overseers, &c., and also Corporations
sole, as Bishops, Deans, Canons, Archdeacons, Parsons, &e. By
James Grant, Esq, of the Middle Temple, Barrister at Law.
Royal 8vo. 26s. boards.

Pulling’s Practical Compendium of the Law and Usage
of MERCANTILE ACCOUNTS; describing the various Rules of
Law affecting them, the ordinary Mode in which they are entered
in Account Books, and the various Forms of Proceeding, and Rules
of Pleading, and Evidence for their Investigation, at Common Law,
in Equity, Bankruptcy and Insolvency, or by Arbitration. With a
SUPPLEMENT, containing the Law of Joint Stock Companies’
Accounts, under the Winding-up Acts of 1848 and 1849. By
ALExanper Purring, Esq. of the Inner Temple, Barrister at Law.
12mo. 9s. boards.

Gray's Treatise on the Law of Costs in Actions and
other PROCEEDINGS in the Courts of Common Law at West-
minster. By Joun Gray, Esq., of the Middle Temple, Barrister at
Law. 8vo. 21s. cloth.

®4* This Work embraces the whole modern T.aw and Practice of Costs, lnclndinﬁ the
important provisions of the Common Law Procednre Act and Rules, 1852, and the
recent Statutes affecting the Jurisdiction of the County Courts.

Deane’s Law of Blockade, as contained in the Judg-
ments of Dr. Lushington ; and the Cases on Blockade decided during
1854. By James Parker Deane, D.C.L., Advocate in Doctors’
Commons. 8vo. 10s. cloth,

Coote’s Practice of the Ecclesiastical Courts, with Forms
and Tables of Costs. By Henry Cuaries Coore, Proctor in Doctors’
Commons, &c. One thick Vol. 8vo. 28s. boards.

The South Australian System of Conveyancing by Regis-
TRATION of TITLE ; with Instructions for the Guidance of Par-
ties Dealing, illustrated by Copies of the Books and Forms in use in
the Land Titles Office. By Rosert R.Torrens. To which is added
the South Australian Real Property Act, as Amended in the Sessions
of 1858. With a copious Index. By Henry GawLer, Esq, Bar-
rister, Solicitor to the Land Titles Commissioners. 8vo. 4s. half
cloth.

Keyser on the Law relating to Transactions on the
STOCK EXCHANGE. By Henrv Kevser, Esq., of the Middle
Temple, Barrister at Law. 12mo. 8s. cloth.
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Pearce's Guide to the Bar and Inns of Court.—A Guide
to the Inns of Court and Chancery; with Notices of their Ancient
Discipline, Rules, Orders. and Customs, Readings, Meots, Masques,
Revels and: Entertainments, including an account of the Eminent Men
of the Honorable Societies of Lincoln’s Inn, the Inner Temple, the
Middle Temple and Gray’s Inn, &c.: together with the Regulations
of the Four Inns of Court as to the Admission of Students, Keeping
Terms, Lectures, Examination, Call to the Bar, &c. &c. &c. By
Rosert R. Pearce, Esq., of Gray’s Inn, Barrister at Law. 8vo.
8s. cloth.

*.* The chap lating to the Admission of Students, the Manner of Keeping
Terms, the System of Legal Education, and the Calling of Students to the

Bar, have been corrected in accordance with the latest Regulations of the
Four Inns of Court.

Oke’s Improved System of Solicitors’ Book-keeping, prac-
tically exemplified by a Year’s supposed Business, with Directions for
Posting, Balancing, Checking, &c. Adapted to small, moderate and
large Offices; to Partnership and Sole Concerns. By Georse C.
OxkE, Author of “ The Magisterial Synopsis,” and *“ The Magisterial
Formulist.” 8vo. 5s. clath,

Archer’s Index to the Unrepealed Statutes connected
with the Administration of the Law in England and Wales, com-
mencing with the Reign of William the Fourth and continued up to
the close of the Session 1850. By Tuomas G. ArcHER, Solicitor.
8vo. 5s. boards.

The Laws of Barbados. (By Authority.) Royal 8vo.
21s. cloth.

Greening’s Forms of Declarations, Pleadings and other
PROCEEDINGS in the Superior Courts of Common Law, with the
Common Law Procedure Act, and other Statutes; Table of Officers’
Fees; and the New Rules of Practice and Pleading, with Notes. By
Hewkry Greenine, Esq., Special Pleader. Second Edition. 12mo.
10s. 6d. boards.

Hamel's Laws of the Customs, consolidated by direetion
of the Lords Commissioners of her Majesty’s Treasury (16 & 17
Vict. caps. 106 & 107); with a Commentary containing Practical
Forms, Notes of Decisions in Leading Customs Cases, Appendix of
Acts; also a Supplement for 1854, containing a Commentary on the
three Acts (17 & 18 Vict. caps. 28, 29 and 122), and a Summary
of the existing Duties and a copious Index. By Fevix Joun Hamer,
Esq., Solicitor for her Majesty’s Customs. 1 vol. royal 8vo. 16s. cloth,




20 LAW WORKS PUBLISHED BY

Browne's Practical Treatise on Actions at Law, em-
bracing the subjects of Notice of Action; -Limitation of Actions;
necessary Parties to and proper Forms of Actions, the Consequence
of Mistake therein; and the Law of Costs with reference to Da-
mages. By Rowranp Jay Browne, Esq., of Lincoln’s Inn, Special
Pleader. 8vo. 16s. boards.

0'Dowd's New Practice of the Court of Chancery, as
regulated by the Acts and Orders for the Improvement of the Juris-
diction of Equity, 15 & 16 Vict. c. 86; for Abolishing the Office of
Master, 15 & 16 Vict. c. 80; and for Relief of the Suitors, 15 & 16
Vict. c. 87 ; with Introduction, Notes, the Acts, the Orders, and a
copious Index. By James O'Dowp, Esq., Barrister at Law. Second
Edition, corrected, greatly improved, and with the decisions. 12mo.
7s. 6d. boards. .

Gunning’s Practical Treatise on the Law of Tolls; and
therein of Tolls Thorough and Traverse; Fair and Market Tolls;
Canal, Ferry, Port and Harbour Tolls; Turnpike Tolls; Rateability
of Tolls; Exemption from Tolls; Remedies and Evidence in Actions
for Tolls. By Freperick Gunnine, Esq., of Lincoln’s Inn, Barrister
at Law. 8vo. 9s. boards.

Baker’s Practical Compendium of the Recent Statutes,
CASES, and DECISIONS affecting the OFFICE of CORONER,
with Precedents of Inquisitions, aud Practical Forms. By WiLLiax
Baker, Esq., one of the Coroners for Middlesex. 12mo. 7s. cloth.

Quain and Holroyd's New System of Common Law Pro-
CEDURE according to the COMMON LAW PROCEDURE ACT,
1852. By J. R. Quain, of the Middle Temple, Barrister at Law,
and H. Horroyp, of the Middle Temple, Special Pleader. 12mo.
7s. 6d. cloth.

Wills on Circumstantial Evidence.—Third Edition. An
ESSAY on the PRINCIPLES of CIRCUMSTANTIAL EVI-
DENCE, illustrated by Numerous Cases. Tuiro Epition. By
WiLLiam WiLLs, Esq.  8vo. 9s. boards.

Hertslet's Complete Collection of the Treaties and Con-
ventions, and Reciprocal Regulatious, at present subsisting between
Great Britain and Foreign Powers, and of the Laws, Decrees, and
Orders in Council concerning the same, so far as they relate to Com-
merce and Navigation, Slave Trade, Post Office Communications, Copy-
right, &c., and to the Privileges and Interests of the Subjects of the
High Contracting Parties; compiled from Authentic Documents. By
Lewis HerTsLeT, Esq., Librarian and Keeper of the Papers, Foreign
Office. Vols. 1 to 10, 8vo. 114 5s. boards. .
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Phillips on Lunacy. The Law relating to Lunatics,
IDIOTS and PERSONS of Unsound Mind. By CaarLes PaLMEr
Puirries, Esq., of Lincoln’s Inn, Barrister at Law. Post 8vo. 18s.
cloth.

The Law Student’s Guide ; containing an Historical Trea-
tise on each of the Inns of Court, with their Rules and Customs
respecting Admission, Keeping Terms, Call t6 the Bar, Chambers,
&ec., Remarks on the Jurisdiction of the Benchers, Observations on
the Study of the Law, and other useful Information. By P. B. Leias,
Esq., of Gray's Inn, Barrister at Law. 12mo. 6s. boards.

Norman’s Manual of the New Patent Law. A Treatise
on the LAW and PRACTICE relating to LETTERS-PATENT for
INVENTIONS, asaltered and amended by Statutes 15 & 16 Vict.
c. 83,and 12 & 13 Vict. c. 109, with the g'ew Rules of Practice in
the Offices of Commissioners of Patents, and in the Petty Bag Office
in Chancery, aud all the Cases down to the time of publication. By
Joun Paxton Norman, M.A,, of the Inner Temple, Barrister at Law.
Post 8vo. 7s. 6d. cloth.,

A Treatise on the Law of Sheriff, with Practical Forms
and Precedents. By Ricuarp Crarke Sewert, Esq., D.C.L., Bar-
rister at Law, Fellow of Magdalen College, Oxford. 8vo. 1L l1s.
boards.

Dwyer’s Militia Laws and Regulations. A Compendium
of the PRINCIPAL LAWS and REGULATIONS relating to the
MILITIA of GREAT BRITAIN and IRELAND. By Epwarp
DwvYER, B.A., of Lincoln’s Inn, Esq., Barrister at Law. 12mo. 5s. 6d.
cloth.

‘Warren’s Manual of the Parliamentary Election Law of
the UNITED KINGDOM, with reference to the Conduct of Elec-
tions, and the Registration Court; with a copious Index, and all the
Statutes and Decisions down to 1857. By Samuer Wareren, D.C.L.,
Q C., M.P., and Recorder of Hull. One thick volume, royal 12mo.
25s. cloth.

Warren's Manual of the Law and Practice of Election
COMMITTEES, being the concluding portion of a * Manual of
Parliamentary Election Lew.” By Samuer Warren, D.C.L., Q.C,,
M.P,, and Recorder of Hull. Royal 12mo. 15s. cloth.

Brandt’s Treatise on the Law, Practice and Procedure
of DIVORCE and MATRIMONIAL CAUSES under the Act 20 &
21 Vict. c. 85 ; containing the Act, also the Rules, Orders, and Forms
issued thereunder ; together with Precedents. By WiLLiam Branpr,
of the Inner Temple, Barrister at Law. 12mo. 7s. 6d. boards.
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HOUSE OF LORDS REPORTS.

" REPORTS of CASES decided in the HOUSE of LORDS
on Appeals and Writs of Error, Claims of Peerage and Divorces.
By Caaries CrLark, Esq., of the Middle Temple, Barrister at Law.
( By appointment of the House of Lords.)

Vols. I, IL,I11.,1V,, V., VL., and Vol. VII., Parts I, II. and IIIL,, con~
taining all the Cases decided from 1847 to 1860 inclusive.

(These Reports will be regularly continued.)
——

SWABEY AND TRISTRAM’S
PROBATE, DIVORCE AND MATRIMONIAL CAUSES
REPORTS. (By Authority.)

REPORTS of CASES decided in the COURT of PRO-
BATE and in the COURT for DIVORCE and MATRIMONIAL
CAUSES. By Dr. Swasey, D.C.L., Advocate, and Barrister at Law
of Gray’s Inn, and Dr. Tristraym, D.C.L., Advocate in Doctors’
Commons, and of the Inner Temple. Vol. I. in Five Parts. Price
2. 4s. sewed.

“The actual practitioners in the Coart must have this, which is the official set of
Reports, and other members of the profession would do well to be provided with them
seeng that the Court will act on its authorized Reports rather than on the unautho
ones, should there be any discrepancy between them.’—Law Chronscle.

(These Reports will be regularly continued.)
——

DR. ROBINSON’S NEW ADMIRALTY REPORTS.

REPORTS of CASES argued and determined ‘in the
HIGH COURT of ADMIRALTY, commencing with the Judg-
ments of the Right Honourable Stephen Lushington, D.C.L. By
WitLiam Rosinson, D.C.L. Advocate.

Vols. L. and 11., and Vol. 1II. Parts I. and [I. containing Cases decided

from Michaelmas Term, 1833, to Trinity Vacation, 1850. 4i. 7s. 6d.
" sewed.

—

SWABEY’S ADMIRALTY REPORTS.

REPORTS of CASES determined in the HIGH COURT
of ADMIRALTY, commencing Michaelmas Term, 1855. By M. C.
Merrrins Swasey, D.C.L., of Doctors’ Commons, and of Gray's
Inn, Barrister at Law. In 1 Vol. containing 3 Parts. Price 34s.
sewed. .

(These Reports will be continued by VERNON LUSHINGTON, Esq., of the
Inner Temple, Barrister at Law.)




THE LAW MAGAZINE AND LAW REVIEW.
(NEW SERIES.)

THE two QUARTERLY ORGANS of the Legal Public, and of those con-
cerned in the administration and enactment of the Laws of the United
Kingdom, have, since May, 1856, with great advantage, been amalga-
mated under one management— that of the Editors of the Law Maaga-
ZINE. From that time to the present, it has been the endeavour of the
publishers to redeem the pledge given three years since, that this peri-
odical should be rendered worthy of the support of the practising lawyer
—whether barrister or solicitor—of the jurist, the legislator, and the
magistrate.

Of late the MERCANTILE COMMUNITY has taken an active part in the
amendment of the laws relating to property and commerce. Within the
pages of the Law Magazine and Law Review, the commercial public
will find registered, from time to time, the progress made in the discus-
sion of these subjects.

The laws affecting our CoLoNI1Es and Dependencies, whether origi-
nating in the British Parliament, or emanating from the local Houses of
A bly, have p d, and in future will command still more, the
zealous attention of the Editorial Staff.

AMERICAN LEGAL LITERATURE, in its concurrent progress with our
own, justly excites strong interest in the English jurist; and the Law
MacAazINE AND REVIEW has hitherto dedicated, and will continue to
devote, a portion of its space to the consideration of the works of our
learned brethren in the United States.

*+® The authorized publication of the Papers and Reports of the Law
Améndment Society is confined to this periodical. The Editors of the
Law Magazine and Review must not, however, be understood as neces-
sarily concurring in the views thus emanating from the Society.

Published Quarterly in FEBRUARY, MAY, AugusT & NOVEMBER, af 5s.

Tue Law MacaziNE AND Law Review, No. XIX., cONTAINS :—

I. The Law of Torts.—II. Assize Amenities. —III. Judicial Statistics. —
1V. The Origin and Progress of Commercial Law. A Lecture by Professor
Abdy.—V. Lord St. Leonards’ Act to further amend the Law of Property.
—VI. Judicial Contradictions.—VII. Inns of Court. No. 3. Benchers as
Builders. — VIII. Lord Cranworth’s Trustees and Mortgagees’ Act. —
IX. Modern Assassination.—X. The Acts and Bills of the Session 1860.—
XI. Education for the English Bar.—Letter from Lord Brougham to the
Earl of Radnor.—Notes of Recent Leading Cases: Bonomi v. Backhouse.—
Notices of New Books.—Events of the Quarter, &c.

London : BUTTERWORTHS, 7, Fleet Street, E. C., Law Publishers to the’
Queen’s Most Excellent Majesty.

*y* An Annual Subscription of 20s., if paid in advance to the Publishers, will
ensure the LAW MAGAZINE AND LAw REVIEW being sent pusiage free to any part of
the Kingdom for the period of one year, or it may be ordered of any Bookseller.
Communications for the Editor may be addressed to the care of Messrs.

Butterworth, o whom also Advertisements intended for insertion
should be sent.




PREPARING FOR PUBLICATION
BY MESSRS. BUTTERWORTH.

Kerr's Action at Law.—The Tuirp EpiTioN, embodying the
Common Law Procedure Act of 1860. In 12mo.

Oke’s Magisterial Laws of London.—In One small vol. 12mo.

A Guide to International Law.—By Lewis HerrsLer, Esq,
Editor of a Collection of Commercial and other Treaties. In 8vo.

Lectures, Elementary and Familiar, on English Law.—By

JauEs antcu‘.r.ou, Esq., County Court Judge. Second Series. In 8vo.

Gael’s Practical Treatise on the Analogy between Legal

and General Composition. SecoNp Epitrox. With Precedents. In 8vo.

A Compendium of Mercantile Law, intended as a Court or
Circuit Companion. By Joserm KAy, Esq., Barrister at Law. 1 small vol. 8vo.

Corner's Crown Office Practice.—Seconp EpiTioN.
Hertslet's Commercial Treaties.—The 11th Vol. 1n 8vo.

Imprinted at London,
nomber Seuen in Flete strete within Temple barre,
whylom the signe of the Hande and starre,
and the Hovse where lived Richard Tottel,
printer bp Sypecial patents of the bokes of the Common latve

in the seueral reigns of

Kng Edw. V1. and of the quenes Marye and Elizabeth.




Digiized by Goog[e



Digiized by Goog[e




Sigiized by Goog[e



Digitized by GOOS]Q



LAW WORKS FOR STUDENTS —continued.

Hunter's Elementa.ry Vlew of the Proceedings in a
Suit in Equity. By SyLvesteEx JoskpH HunTER, B.A., of Lin-
coln’s Inn, Esq., Barrister-at-Law, and holder of the Studentshlp of
the Inns of Court, 12mo. '7s. boards.

. 7.
Drawry's Equity Pleader. A concise Treatise on the
PRINCIPLES of EQUITY PLEADING, with Precedents. By
C. STEWART DREWRY, Esq., of the Inner Temple, Barrister at Law.

Coutents: —Chap. I. What Persons are entitled to sue in Equity,
and in what Manner they sue. Chap. II. Of the Modes of instituting
aSuit in Equity. Chap. III. Of the Defence to Suits. Chap. IV.
Of Pleas. Chap. V. Of Answers. Chap. VI. Of Amended Bills.
Chap. VII. Of Revivor and Supplement, and of Supplemental Bills.
Chap. VIIL. Of Interlocutory Applications. Chap. IX. Of the
Proceedings on going into Evidence. Chap. X. Of Appeals. Con-
clusion. Appendix. Precedents. 12mo. 6s. boards.

“He has now contributed to the library of the lawyer another work of equal
value, written for young bers of the profession, and for Students, in which he
describes the principles and general rules of Equity Pleading. It will be found
of great utility as introductory to the more elaborate treatises, or to refresh the
memory after the study of the larger books.”—Law Times.

8.

Williams's Common Law Pleader. An Introduction
to the PRINCIPLES and PRACTICE of PLEADING in the
SUPERIOR COURTS of LAW, embracing an Outline of the whole
Proceedings in an Action at Law, on Motion, and at Judges’ Cham-
bers; together with the Rules of Pleading and Practice, and Forms
of all the principal Proceedings. By WaTkiNn WiLLiams, Esq., of
the Inner Temple, Barrister at Law. 8vo. 12s. cloth.

“ We have no hesitation in saying that he has brought to bear on his task
powers of arrangement and clearn:ss of expression of no ordinary character, and
has produced a work creditable to himself and useful to the Profession. For
the Student especially the book has features of peculiar value; it is at the
same time scientific and practical, and throughout the work there is a judicious
union of general principles with a practical treatment of the subject, illustrated
by forms and examples of the main proceedings.”—Jurist.

9.

Francillon’s Lectures. Lectures, Elementary and
FAMILIAR,on ENGLISH LAW. By JaMmes FrRanciLLON, Esq.,
County Court Judge. First and Second Series. 8vo. 8s. each, cloth.

“We may say with confidence they are extremely well adapted for the pur-
pose for which they are intended.”—Solicitors’ Journal.

“ It is a book likely to attract the beginner, for the law is presented in its
most pleasing shape, and he will learn from its perusal much that will serve for
the foundation of future studies,”—ZLaw Tindes.

10.
Smith's English Bar. A History of Education for the
ENGLISH BAR, with Suggestions as to the Subjects and Methods
of Study. By P. A. SmiTH, Esq., B.A., S.C.L., LL.B., Barrister-

at-Law. In 8vo. 9s. cloth.
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